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Abstract

This thesis explores the ways in which Saudi Aratéen improve its investmentaw
framework in order to attract and promote FI
and in order to answer ithquestion,the authorexaminel a number of related fids,

including the concept of FDIits advantages and disadvantages,well asinternational
investment lawandthe FDI frameworksof Saudi Arabia andhe UK A doctrinal analysis

was conductedthoughdatawas also collectedrom foreign investoroperating in Saudi

Arabia in order to supplement the doctrinal researchhe research findings led to the
conclusion that Saudi Arabia ought to pursue a broad deregulation agenda, similar to the UK
This essentially means repealitige FDI legislation andapplyingall domestic laws to foreign
investors and clarifying various laws in order to heighten legal certainty and increase
transparency.Also, the legislator and SAGIA should see through the incremental
transposition of a more open FDI modBeformingthe FDI framework is important for

several reasons; the International Monetary Fund has predicted that Saudi Arabia could face
bankruptcy by 202@lueto the steep drop of the oil price globallyn 2018, 90% of
export earning, 42% of its grosslomestic product and 88% of its budget revenues were
derived from the petroleum sectéiurthermorea SAGIA report for the Shura Council, the
Consultative Assembly of Saudi Arabia, highlights that the current FDI framework has not
been successful in divafying the economy. Moreoveinn 2018 SA only attracted $3.209

billion in FDI, whereas the UK attracted $64 billion in 208A Gl A6s str at egy, i
change in approach since 2012, has also been criticised. It is hoped thafotime
suggestions W assist the legislator develop new policies although future research is needed

to reassess any progress made.
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Chapter One: Introduction

1.1 Research Background and Focus

Saudi Arabia(SA) has been heavily reliant on the petroleum sector since 1938 when oil was
first discovered. In 2018, 90% of SAO s e x p 0 r t2% efdts gnossrdgnsestic ptoduct
(GDP) and 8% of its budget revenuewere derived from the petroleum sectofhe
combination of oil dependency and recent low oil pricesreaderedSA6 s economy hi g
volatile 2 It underscores the importance of diversifying its economy to find alterrstivees

of revenues.One avenue of economic diversification and revenue generation is through
Foreign Direct Investment (FDI). F@@anpromote economic growth and lead to technology
transfer and knowledgspillovers? It canimprove the productivity of doestic companies,
create employment and increase government reverdesever, FDIcanalso have various
drawbacksand may cause seriou®conomic distortiod and farreaching harm to the
development prospezbf a host countr§ The focus of this researdh thusto investigate

how SAcanimproveits investment law frameworto attract and promote FDile. build a
successful and appealing FDI framewarkorder to reap the benefits of FDI, alsoavoid

its disadvantages

M. s. Sohail, 6Economic Diversification in Saudi Ar ab
Sustainabl e(@®TWe GCLEooromiedd 7156, 147.

Forbes, o6Saudi Ar abi ab, 2 0 1 Barakidi>tatcessed 26iBamber 201% r bes . con
% Oxford Business Grouf;he Report: Saudi Arabia 201®xford Business Group 2013) 175.

“P. Brimble, J. Sherman, 6The Broader | mpacts of Fore
Thailand: Corpor at e RebteproRbDksanditd mgatti ongPoverty Alleveation 88y n d t a
M. U. Klein et al, OForeign Direct Investment and Pov:

2613, 2001) 36.

® H.M. Pham/FDI and Development in Vietnam: Policy Implicatidiisstitute of Sotheast Asian Studies 2004)

60; EY, ORecord foreign direct investment in Europe
<https://www.ey.com/ua/en/newsroom/nesgteases/newsy-recordforeign-directinvestmertin-europe
sparksjob-creationboom> accessed 26 DecemB619.

®T.H. Moran, 'Foreign Direct Investment and Development: A Reassessment of the Evidence and Policy
Implications' (OECD 1999)-11, 5 <http://www.oecd.org/investment/mne/2089864.pdf> accessed 20 January

2020.
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Thenor mative framework surrounding the notion
whetherS A6 s | e g a lis cdnduaven® wonmatg developmentgood governancand

long-term economicgrowth! Development consists of the goals of eradicating figver
promoting environmental and social development and enfortindgamentalrights® The

idea of good governance or special treatntes become particularly embedded by virtue of
international investment agreements (IIA§ecently good governance has become widened

by the investment treaty reginsethat it no longer encompasses serious casgsbpriety

by the host state, such as denying justice or taking property outrighit,dut r el at i vel vy
degree of i n%ipcudiny pispiaying msufficieist éransparency, predictability

and stability coupled with ineffective legal remedies and enforcement ‘fo@®od
governance igherefore facilitated by predictable, clear and coherent rules, which govern the
affairs betveen investors and host states, as well as a fair process to resolve'tlaénse,

good governances closely related tdundamentatule of lawtenets:* namely thataw must

confer authority and control public power; rules must be predictable, clearn@amd
discriminatory;laws cannot be changed at widindanindependent adjudicaticsystemmust

exist sothatpublic powers are exerciséal an accountable mann€rGood governance also
requires that foreign investors are rendered accountablmigmonduct, such as corruption

and bribery> Moreover, bngterm eonomic growth is aided by a busindsendly

”'S.W. Schill, 'Editorial: Towards a moative framework for investment law reform' (2004YIT, 15(56), 795

802, 797; M. Peres et al, "'The impact of institutional quality on foreign direct investment inflows: evidence for
developed and developing countries' (2BB)EI, 31(1), 626644, 629.

8 Business at OECD, 'Sustainable Development and the Crucial Role of Investment'-2819, 1
<http://biac.org/wpcontent/uploads/2019/10/FIR01910-Investmentand SustainablédDevelopment.pdf>
accessed 20 November 2019.

® M. Sattorova, 'Do Developing Qatries Really Benefit from Investment Treaties? The impact of international
investment law on national governance', Investment Treaty News, 2018
<https://www.iisd.org/itn/2018/12/21/ebevelopingcountriesreally-benefitfrom-investmenttreatiesthe:
impad-of-internationalinvestmemaw-on-nationatgovernancanaviudasattorova/> accessed 20 November
20109.

10 saluka Investments BV v Czech RepuBi@A-UNCITRAL, Partial Award, 17 March 2006, para.293.

1 sattorova n 9.

12G. Van Harten, 'Investment Treaty Arbitration, Procedural Fairness, and the Rule of LawARPHpers

13, 142, 34
<https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1012&context=
all_papers> accessed 20 Nowwmn2019.

13J-E. Lane, 'Good Governance: The Two Meanings of 'Rule of Law', University of Freiburg, undaged, 1
<https://www.tepav.org.tr/upload/files/haber/127598135Brv0_Meanings_of Rule_of Law.pdf> accessed 20
November 2019.

14 p, Ranjan, 'Developing a New Normative Framework for International Investmerit lm@rnational Rule

of Law and Embedded Liberalism', Opinio Juris, 2019 <https://opiniojuris.org/2019/11/04/devedoping
normativeframeworkfor-internationalinvestmertlaw-internationalrule-of-law-andembeddediberalism/>
accessed 15 November 2019.

15 sattorova n 9.
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environment, though as pointed out by Columbia University ProfemsdrNoble prize
winner Joseph E. Stiglitzallowing the economy to favouhe biggestcorporationsdoes not
promotewealth creationbut fostersnequality*®

In this research, it ighus argued that growth is best promoted by offering investment
protection to foreign investors and thus curtailing a host state's public powenjtbout
removing the host state's ability to take measures to protect its social order and domestic
interests:’ Hence. he legal recommendations anederpinned byembedded liberalisin, as
opposed to neoliberalismge. they reflect acompromise betweefree market thinkingand

state intervention in order fwromotesocial and political stability® While the determination

of the correct balance between rAamestment and investment concerns depends on social
and economic policy prefences’, in SA this question is addressed by the Sharia
specifically the Hanbali Schoalyhich is liberal in respect of commeré8 Also, asProphet
Muhamnad was amerchant! a pro-business stancis being advocated by this research
However, it is notsuggestedthat SA leaves everything up to market forces and performs a
minimalist role, but thait should intervene to further social imperatf7ga line with Islamic

Al c] ommunal mor alityodo e mbedfimess,justite, mady,u e s ,
brotherhood, solidarity and compassiorwithout social protection, it is also unlikely that

FDI will promote development and magven contribute to inequality and heighten
environmental and social coéfsThe researctthusadvocates t hat t he pt
investment lawirameworkshould be wo-fold: It should have a prbusiness orientation and
shouldadvancehe interests adtakeholders other than business entisesh agcommunities

and the environmenfThe effects ofleregulation/streamliningas recommended in Chapter

six, in terms ofbroader social impacts (e.g. their impactfandamentarights, social and

16 J.E. Stiglitz, N. Stern, 'Ils Progressive Capitalism an Answer to America's Problems?', LSE, 2019
<http://www.|se.ac.uk/Events/2019/12/20191204t1830vBexgressivecapitalism> accessed 5 December
20109.

" Ranjan n 14.

'8 |bid.

9 Schill n 7, 796797.

20 Oxford Islamic Studies Online, 'Hanbali School of Law', 2019
<http://www.oxfordislamicstudies.com/article/opr/t125/e799> accessed 20 November 2019.

2L M. Ibrahim, Merchant Capital and IslarfUniversity of Texas Press 1990) 97.

% Ranjan n 14.

%M. Arafa, The Koran (AlQur'an): ArabicEnglish Bilingual Edition with an IntroductiofTime Books 2018)
58.

2 0. OlaDavid, O. OyelaraDyeyinka, 'Inclusive Social Poli@nd the Promise of FDI in Africa: Human
Security Imperatives', in S.K. Ewusi and J. Bosco Butera (Bdgpnd State Building: Confronting Africa's
Governance and Security Challenges in the 21st Cefitimyersity of Peace Africa Programme 2014) 179.
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environmental issues, culture and so on) must be born in mind in order to avert adverse

consequences.

Hence,the research does notcommendit hat we tr eat economy O0OVE
goal 6 and embr ace -domimated $tatalssistech deregilatenl rgpwth at e
strafmgepdtohe notion o6r 66 enph aiteccdena fiaméwork

governing FDI whilefocused orpromotingbusiness efficiengymust not be detrimental to

the communityasthe end goal should be to nurture important Islamic community values. It

is thus against tk background of promoting development, good governance andtdony

economic growth that 'improvement’ of the legal framework governing FDI is measured. For

this purpose, it isalso analygd whether public powergan be abused in a wayhich

adversely impets foreign investorandwhether foreign investors can misuse the S&ili

system to their benefif Hence, inprovementdenotesensuring that the interests of foreign

investors are protected against capricious actions by the host state and preventingitoav e r
powered foreign investorso can bé&mduntinge r ul e
analysis of the international, SAnd UK legal systems in terms of their strengths and

weaknesses is, therefore, undertakgainst this normative framewor

1.2 Significance of the Research

Due to its natural resources, good infrastructure and strategic loc@fiomas traditionally
been viewed as an attractive host state for £Blowever, as more countries compete for
FDI, these features are not enouigh o d alpbalised world® While SA has updated its
FDI legislationsince the adoption of tHeoreign Capital Investments Regulatidnsl9563°

it was only ranked 39 on the 20@obal Competitiveness Index, which is a decline from its

M. Adil Khan, 'Putting 6Good Societyd Ahead of Gr owt
Growth Trap and its Costly Consequences' (2@&I3)23(2), 6573, 65.
% Ranjan n 14.

BOECD, O6Mobilizing I nvest mekastf oarn dDeNoerltohp merti cian R ehgei
<http://www.oecd.org/investment/investmentfordevelopment/30889573.pdf> accessed 26 December 2019.

2 Globalisation denotes that economic activities are interconnected on a global scale due to international trade,
technology, capital flows, MNCs and migrationPekarskine, R. Susniene, 'Features of foreign direct

investment in the context of globalization' (20P5pc.Soc.Behav.Scr13, 204210, 204205.

¥M.A-Mosal am, O6Foreign Investment in the Kingdom, Busi
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ranking in 20172018 where it achieved the 3@lace® A considerable amount of time has
passed sinc&A adopted the Foreign Investment Act 20B0A 2000) and its Executive
Rules in 200QER 2000) raising the question: does the existing FDI legislation need to be

amended or completely reformed?

Certainly, foreign investors demand a stable legal regime that upholds the rule of law, the
principle of pacta sunt servandand an independent body then easily settle investment

disputes”® Hence, the objective of good governance should be realisedust thus be
analysedwhether the present legal system in SA affords foreign investors fundamental
international investment standards, which are hallsafiéavourable investment locatiofts.

Moreover,i n | i ght of the #fba¥ kil mesigaedgwhéthesete gl o b a
exist mechanisms to prevent misyseluding implicit stymying of development effortby

foreign investors of the SaudDFF legal systent™ Also, it is asked wheth8 Ad6s i nvest me

law framework promotes lorgerm economic growth.

Moreover in March 2014SA adopted the Implementing Regulations for the Foreign
Investment Act 200QIR 2014) To date, there has been no research that has investigated

strength and weaknessesthése regulatons n t er ms o f invespnernd daw ng S A
frameworkand other related areas $A law and policy (including property, expropriation,

dispute settlment, bilateral investment and relevant international treaties)

FDI is a very pressing topic for Saudi rulers and Parliamanf014 report from the

Committee on Economic Affairs and Energy about the Saudi Arabian General Investment

31 K. Schwab, 'The Global Competitiveness Report 28078', WEF, 1393, 252
<http://www3.weforum.org/docs/GCR20417
2018/05FullReport/TheGlobalCompetitivesBeport2017%E2%80%932018.pdf> accessed 29 November
2019; K. Schwab, 'The Global Competitiveness Report 2019', WEE6,1490
<http://www3.weforum.org/docs/WEF_TheGlobalCompetitivenessReport2019.pdf> accessed 29 November
20109.
23 . W. Yack e e, rvat®and State Pi®mises to Rreign Investors before Bilateral Investment
Treaties: Myt h Fadham IiRld g, B2(5), 15601603 15809 )
33 W. ShanTheLegal Protection of Foreign Investment: A Comparative S¢hidyt Publishing 2012) 47.
¥The term 'backlash against globalisation' denotes t|
economyo as advocated by the institutions created as
International Monetary Fund (IMF) and thiéorld Bank (WB)) and as also advanced through FDI, particularly
following the global financial crisis which started in 2007: J. Frieden, 'The backlash against globalization and
the future of the international economic order' (2018) Harvard Universit§, 1&3&6
;https://scholar.harvard.edu/fiIes/jfrieden/fiIes/frieden_future_feb2018.pdf> accessed 29 November 2019.

Ibid 1&7-8.
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Authority (SAGIA) presented to the Shura Couriéitriticised the SAGIA for its failure to
diversify the economy. It was reportttht the SAGIA had a confused vision and thatw

FDI strategywas needed in ordéo developindustry sectorsutside the petroleum sectiat

can generate export earningsAcademic enquiry istherefore essential to investigate how
FDI laws and policies can efficiently deliver the government objectives in accorc®Siiihs
10" Development Plaand Vision 203G® The objective is not just to attract FDI at any cost;
these are not simply #fr ac®*®Accordingly, theresbaochisom r e
intended tofill a gap withn the literature byanalysing the problems with the current FDI
regimeand addressing mothe Saudi Governmeran improve the investment framework
throughthe amendment anédoption of strategies, policies and laws. The aim is to put
forward sustainable proposato attractand promoteFDI which enable SA to promote

development, goodovernance and lorggrm economic growth

The research aims to support the flow of FDI to SA by providing foreign investors already
established in SA and those who are interested in investing there in the future-tattaip
information on this underesearched area, which will assist them in safeguarding their
investments, resolving disputes and achieving business success. The research also seeks to
contribute to knowledge creation more broadly by examining issues that are representative of
many deviping countries and that could offer some solutions to improve their investment
environmentin away whichovercomes the common negative effects of.fDihe research

also highlights the difference in approach between an Islamic and Western legal system.

1.3 Research Question

®The Embassy of The Ki ng d®hora(€dnsulativa@ouncilundateila, o6 Maj | i s
<https://www.saudiembassy.net/fisal-shuraconsultativecouncil> accessed 26 December 2019.

Shura Couhcfth é8b5s%tgn/ meetingd, 2014
<http://www.shura.gov.sa/wps/wcm/connect/shuraarabic/internet/news/news+20866> accessed 26 December
2019; M. Aoun, 0 SHhtwto provide la new stsategy  pnablesSmall and medized
enterprises6, Alegtisadiah, 2014 <http://www. aleqt.c
December 2019.

BMcKinsey & Company, 6Saudi Arabia Bewosdo®Omati Sheé, |
1-1586, vii; Kingdom of Saudi Arabia, 'Vision 2030, Privatization Program', 2019
<https://vision2030.gov.sa/en/programs/Privatization> accessed 20 January 2020.

¥p. L. Ve ziothabotétRoant eTar i f RevhuBcdnR2BYy 6444682244 4 )

*9Moran n 6, 5.
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The research questiavhichthis thesis seeks to answer is:

How canSA improve its investmenriaw framework to attract and promote FDI?

1.3.1Research objectives

In answering this question, the followitigreeobjectives need to be met:

1. An examination of the concept of FDI, its advantages and disadvantages to both the host
state and foreign investors.

2. Evaluation of the key features and challenges of the current Saudi FDI frameawebak
analysis of the UK Bl framework

3. Development of recommendations to improve the FDI regime A,

based on the research findings.

These objectives provide an understandofgand critique the existingnvestment law
framework, whichshapeghe investment environment BA. Data was collected frorg0
foreign investors operating i8A, but merely to supplement what has been learned through
the doctrinal researcithe purposes to present a comprehensive and experiential account of
the current FDI climate and shed light on atyrrent issues with the express aim of
generating practical solutionso attract and promote FDhnd to thereby advance
development, good governance and lbeign economic growthGivent h e  &lUkcéss at
attracting FDI,as highlighted by its impressiwDI inflows*!, a central feature of éanalysis
wasthe UK FDI frameworkHence,a case study dhe UK FDI frameworkmade it possible

to analyse thdaws, policies andtrategieghat have helped create a favourable investment
climate. The present studyhusgatheed primary data from the Saudi Arabian case andiuse
the secondary analysis of the WH§ a frame of referencand for comparativepurposes.
Taken together, the insights gained from the analysis of the Saudi FDI framework, the

opinions of foreigninvestors and the exploration of the UK FDI regime seéa® a base to

“1 OECD n 28.
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develop recommendation3.he recommendationsvere designed to answer the research

guestion.

1.4Research Scope and Methodology

The study examirsthe FIA 2000 its ER 2000and thelR 2014 To a limited extent, recourse

is made tothe Saudilong-term visionand development pland egislation affecting the
standard of protection and possible omissions in thefagiscussed, as well as the required
legislative changes to imprevthe irvestment climate in a manner tharomotes
development, good governancand long-term economicgrowth The Sharia based legal
system is analysed, including fundamental Sharia princiglesporate laws, nperty and
expropriationlaw, dispute settlement arfélaudi BITsare critically analysed.However, the
researcher cannot study all laws that may affect the FDI framework. It is for this reason that
the research may allude to but does not analyskepth various legal frameworks suah

labour, human rights and environmental laws, despite appreciating their significance to
advancing fithe devel*lpstaadre thedi$ fotasessnior on tapits F D |
which are closely related to advancing the business environment. Fore#issn, the
researcher also sought the opinion of foreign investors in SA. Hence, as the interviewees who
were consulted for insight were exclusively businesspeople, perspectives@imarercial
stakeholders who might have focused on issues, such l&sour or human rights,
environmental issues and culture, are not preseAted.result, theéhesishas aroverall pro-
businessorientation also becausecommercial lawsare examined, as opposed, ®.g.
environmentallabouror human rights laws

Furthermore, e researchmakes recourse to international investment, lparticularly the
customary international minimum standastitreatment and different standards which are
normally included in BITs.This is particularly important in order tassess whether SA
adheres to good governance standadédsexplained belowthe UK, as an example of a very
positive FDI environment, is employed as a case study in order to draw analogies between the
two legal systems. The thesis thus focuses primarilgArand the UKto the exclusion of

other jurisdictions

2 Dimension of FDI: Policyand Rulsla ki ng Per specti veso6, 23Mew York/ Geneva
<https://unctad.org/en/Docsl/iteiia20034_en.pdf> accessed 20 November 2019.
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The main research methodology is the doctrinal method (thealkal black letter law
approach)as the researcher considers this to be the best method for answering the research
qguestion. The black et t er approach is intended to fAsys
by referring to fAauthoritative texts$® that
Arguments and findings presented by academics and scholars are discussed and the
researcher rg@nds to these arguments and presents his own findings and interpretations. The
way in whichSAbs | aws can develop in such a way as

SA0s national interest are analysed.

The thesis predominantly analyses primary sesinn the form of treaties, legislation and

cases, as well as secondary soyrcmsch as books, articles, newspaper reports and

aut horitative webpages.-baAs efdloi brreasreyaor cahn dd efsii r
resolve the specific legal problem of irping the FDI framework irSA.** The positivist

approach isnainly used i.e. laws regulationsand cases are studiegk it is considered that
theseconstitute objective factS.Yet the research does not just spell out the tisvdoes so

critically, i.e.seltr e f 1 ect i on i s emp!l o y°Ad analysisl of rimary t i c a |
and secondary legislatipna comprehensive literature reviewa case study,policy

considerationgand interviewgrovide the contextual base for the research.

In the course ofising the doctrinal method, the reseaechploysthe UK ascase studyThe

UK has been selected primarily because it is a positive example in terms of its attraction of
FDI*’The UK6s |l egal framework can actrarked an i r
globally between second and fifth pla®®e in
FDI increased in the UK from US$30 billion in 1990 to $192 billion in 28a6d since then

“3W. Hong ChuiResearch Methods fawaw (Edinburgh University Press 2007) 4.

“T Hut chinson, 6éDoctrinal resear ch, ReResemrchc hi ng t he
Methods in LawRoutledge 2013) 13.

S W.E. Conklin,The Invisible Origins of Legal Positivism: A{Reading of Tradition(Kluwer Academic

2001) 9.

6 N. SokhiBulley, 'Alternative methodologies: learning critique as a skill' (20E8)&Meth, 3(2), 623, 9; P.

Minkkinen, 'Critical Legal "Method" as Attitude', in D. Watkins and M. Burton (edskearch Methods lraw

(Abingdon 2013) 119.

“N. Driffield et al, o6lnward FDI in the United Kingd
1-17, 1 <http://academiccommons.columbia.edu/catalog/ac%3A151951> accessed 26 December 2019.

“8 M. Ward, 'Where does thekUrank in foreign direct investment statistics?', UK House of Commons, 2019
<https://commonslibrary.parliament.uk/econebuysiness/wherdoesthe uk-rankin-foreign-direct

investmentstatistics/> accessed 29 November 2019.

““N. Driffi el dtveisthedK for fulukeanmanufactuting fareign direct investment? Future of
Manufacturing Projectd (Evidence Pap8n 7, UK Gover nm
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the UK has retained its strong positiSnin 2016, the UK had the diest FDI inflows in

Europe from emerging markets and was ranked number two in the on@®017 the UK

ranked fourth globally? The total inward FDI which the UK has attracted over the course of

time was $1.6 trillion in 2017 and only Hong Kong and WA attracted a larger stock

value of FDI and the UK came third since 26iEven following the global financial crisis,

FDI increased in the UK by 22%, totallin§62 billion in 2012, whereas globally FDI
decreased by 18% and in Europe the FDI rate fgldB%?>* Also, while FDI inflows
decreasedby nearly 90% in 2017 due to the uncertainty followihg Brexit referendum on

23 June 2013, in the first quarter of 2018, the UK ranked again number two globally after
China, with FDI inflows of $66 billioi° Moreover,a r epor t by EY found
remained the number one de s Runmhaeridre during the F DI
period 2015 to 2018, UK FDI inflows were higher than in any other European cdtintry.

Also, 6.7% of the global FDI was atttaed by the UKin 2018°° Furthermorein 2019, the

UK attracted $64 billion, despite AFDI to di
i n 15 *°“yAs ahsesveddby David Sproul, the Chief Executive and Partner of Deloitte

North West Europe anthe U K , Alt] he |l evels of i nvest ment

previous years from foreign investors is testimony to the excellent business, legal, regulatory

<http://eprints.aston.ac.uk/20601/1/How_attractive_is_the UK_for_future_manufacturgignfatirect_inves
tment.pdf> accessed 26 December 2019; ONS, 'Foreign direct investment involving UK companies: 2017
<https://www.ons.gov.uk/economy/nationalaccounts/balanceofpayments/bulletins/foreigndirectinvestmentinvol
vingukcompanies/2017> accessedJafuary 2019.
°*OECDN28The Economist, 6Why foreign investment into Br
<https://www.economist.com/britain/2018/04/07 /wloyeigrnrinvestmertinto-britain-remainsso-strong>
accessed 26 December 2019.
UK Department for International Trade, 6UK remains
<https://www.gov.uk/government/newsfamainsnumberoneinvestmertdestinationin-europe>accessed 26
December 2019.
2 UNCTAD, World Investment Report029, 149, 4
<https://unctad.org/en/PublicationsLibrary/wir2019 _overview_en.pdf> accessed 29 November 2019.
>3 Ward n 48.
K. Allen, O6Foreign investment in UK rises despite sl
<http://www.theguardian.com/worl@d13/jun/26/foreigrinvestmertuk-riseseurope> accessed 26 December
20109.
T, Miles, 'U.S., Britain led surprise fall in global FDI last year, U.N. data shows', Reuters, 2018
<https://uk.reuters.com/article/tgtobaleconomyfdi/u-s-britain-led-surprisefall-in-globatdi-lastyearu-n-
datashowsidUKKBN1FB2CT?il=0> accessed 26 December 2019.
®0ECD, O6FDI | n -15,i3ghitp:/eveviboecd.dr@ihvBstmerit/FDiFiguresOctober2018.pdf>
accessed 26 December 2019.
> M. Gregory, 'Why using its stngths will help the UK retain investor attractiveness', EY, 2019
<https://www.ey.com/en_uk/attractiveness/19atkactivenessurvey> accessed 29 November 2019.
%8 Deloitte, 'UK is destination of choice in Europe for foreign investment; for this to cerdipuegrowth, open
and stable business environment needs to be preserved', 2019 <https://www2.deloitte.com/uk/en/pages/press
ggeIeases/articIes/powelpuk—inwardinvestmemreport.htmI> accessed 29 November 2019.

Ibid.
®9UNCTAD n 52, 2.
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and soci al envir onme nt Morebvart a repbrieby Deloittehwdish cr e a
was baseé on interviews with senior managers of foremsned corporations highlights the
areas which have particularly contributed t
market, stable, prbusiness environment, deep talent pool and favourable regulaiwtaa

envi r o% @neaf thefundamental reasonshy the UK is an attractive FDI locatiois

that its marketis most open to foreign investons is easy for foreign investors to invast

the UK andthe UK champiosthe free marketand endomssa prebusiness approadf As a

result of this operiberal economy approach, tHéK has becomeglobally more productive

and competitivé® In other words, the UK has embraced competitiveness and integration
within the world economy® Also, its transpareriegal and regulatory system, stable political

and social system and flexible employment market have contributed to tHRigness
environmenf°Ot her significant reasons whictehave
excellenteducationon offer, including for foreign students who may promote future trade

links, as well as the lifestyle which ippealingto company leadef¥ Also, the talented

human capitalacts as an important pull factor, as well tag small and mediursized

enterprises (SMBdriven entrepreeurial and techstartup culturewhich offers partnership
opportunities toforeign investor§® The fact that English is the main global business

language has also facilitated FBI.

However, whilethe UK attracted $64 billion in FDI in 201° SA only attracted $209

billion in 2018 though thiswas a significant increase from the previous year in whBigh

®1 Deloitte n 58

%2 Deloitte, 'Power UP: UK inward investment, Key findings, 2018
<https://wwwz2.deloitte.com/uk/en/pages/growth/articles/pemguk-inwardinvestment.html> accessed 29
November 2019.

%3 Deloitte, 'Power UP: UK inward investment, Key drivers of foreign stwent and its value to the UK
economy 6-28,3281D8 , 1
<https://www2.deloitte.com/content/dam/Deloitte/uk/Documents/Growth/deldktgowerup-uk-inward
investment.pdf> accessed 29 November 2019.

 HM Government, 'Industrial Strategy', 2017236,6&11-12
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/664563/indu
strial-strategywhite-paperwebreadyversion.pdf> accessed 5 April 2020.

% B.E. Moon,Dilemmas of International Trad@nd ed, Routledge 2018) Chapter 7.

% Deloitte n 63, 3.

7 Ibid.
%8 |bid, 3-4.
K. Daly, 6Britain must continue to play to its strel

<http://www.thetimes.co.uk/tto/public/cesummit/article3806191.ece> accessed26ember 2019.
“UNCTAD n 52, 3.
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attracted $1.41 billioA* Also, SA's decline inFDI inflows from $7.453 billion in 2016 to
$1.419 in 2017 and $3.209 in 20W&re signifcantly lower than the global 23% decline in
2017"% Moreover, in 2017 SA only attracted 5.6% of the region, whereas the United Arab
Emirates (UAE) attracted 4193 FDI has beegenerallyin declinein SA since 2009 These
variousstatisticshighlight that SA can learn some valuable lessons from the UK in respect of
attracting FDI.

Accordingl vy, t here exi st a Acommon thread f
SA and the UK respective. A i f act u al caa lpepmployadi.é. @mphasisanbe

placed on factual circumstan¢cewhich form the basis for identifying how the legal
frameworlsin SA and the UKarrange an answer to théfmccordingly, afunctional inquiry

is undertaken, as a shared or similar factual rieed attractand promoteFDI 7T is
investigated althoughit is being met in a dissimilar manner by SA and the URhe
comparative legal research methisdthus employed in order to generate solutions to the
shared question of howhe investment law framework can attract and pronfea.’

Analogies can be drawn between the two legal syst€hescomparative method allows the
lawmaker to use the abundance of legal knowledge by examining foreign laws which deal
with the same issu€.As a result, icher insightscan be gainedand more sophisticated
proposalscan be formulated or t he i mpr ov e ment singefadditoAad s F DI

perspectiveareconsidered

M M. Rashad, S. Kalin, 'Foreign investment in Saudi Arabia more than doubled in 2018: minister', Reuters, 2018
<https://www.reuters.com/articleAsaudibudgetenergyindustry/foreigninvestmenin-saudiarabiamore
thandoubledin-2018ministeridUSKBN1OI0QU> accessed 29 November 20W8ICTAD, 'Country fact
sheet: Saudi Arabia’, 2019 <https://unctad.org/sections/dite_dir/docs/wir2019/wirl9 fs sa_en.pdf> accessed 29
November 2019.
"2D. Dudley, 'Saudi Arabia Suffers Shock @gise in Inward Investment', Forbes, 2018
<https://www.forbes.com/sites/dominicdudley/2018/06/07/sanabiashockcollapse
investment/#7289ead66e60> accessed 29 November @GRITITAD, 'Country fact sheet: Saudi Arabia’', 2019
7<3https://unctad.org/sectiomti;lle_dir/docslwir2019/wir19_fs_sa_en.pdf> accessed 29 November 2019.

Ibid.
" UNCTAD, 'World Investment Report 20185213, 48
<https://unctad.org/en/PublicationsLibrary/wir2018_en.pdf> accessed 26 December 2019.
S E. Lees, J.E. Vifiuale§xford Handboolof Comparative Environmental La@UP 2019) 13.
® R.B. Schlesingeif-ormation of Contracts: A Study of the Common Core of Legal Sy&femana
Publications 1968) volume hid.
""E. Oriicii,The Enigma of Comparative Law: Variations on a Theme for thatafiest Century(Springer
Science 2004) 29.
8 0. Brand, 'Conceptual Comparisons: Towards a Coherent Methodology of Comparative Legal Studies' (2007)
Brook.J.Int'lL, 32(2), 405466, 409.
9 G. Mousourakis, 'Legal Transplants and Legal Development: Apdudsntial and Comparative Law
Approach' (2013ActaJur.Hung. 54(3), 219236, 220.
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Consequently, e functionalist method useas starting point the issuevhich is being
addressed . e. tinhestmeit rlaav i franceworkshamely to attbact arfd

promote FDIto benefit the econonff This functional approacimakes a comparison feasible

since there exist an analytical object, despite the dissimilar legal frame¥iiasinstance,

under the UK commofaw system, the political and religious arena is distinct from the legal
sphere, whereas the opposite is the case in SA, where the religious rulers dominate the legal
system and enforce religious &vAc cor di ngl vy, emphasis is bei
consequeincee.sowhat the rules Adood in SAMnd th
functional approach benefits this research since a meaningful comparison does not
necessarily require Ansimilar institenti onso,
funct®™lonnsst.edad this work assumes that ndi ffer
funct i orfadonseyeertly, & canparison can be conducted because there exists an
equivalent functioff® Without such an approach, it would be challengiogpvercome the

disconnect between SA assigning primacy to religious Sharia law and having adopted a
specific statute in respect of FDI and the UK following the common law tradition and not
regulating FDI in a specific statute, but through its general, lasdiscussed in Chapters

four and five. The researcher is, therefore, a pragmatist, who employs functionalism to
decrease Acompl exityo and t o identify the
alternative$’ Accordingly, the overall orientation is mtical, as the function or social

purpose of the investment law framework constitutes the comparator and not what a
particular rule state¥ By focusing on solving the same issie. e . Afunctional <co
it is possible to conduct a meaningful and fruitful comparison betwdern otherwise are

two vastly different lgal system&®

The UK exampleis thus considered, despite it being recognised that there exist marked

differences in respect of the respective legal traditions and approaches in SA and the UK.

8 | ees and Vifiuales n 75, 12.

& |bid.

8 M. Siems,Comparative LaWCUP 2014) 78.

8 Brand n 78, 409.

8 R. Michaels, 'The Functional Method of Comparative Law', in M. Reimann and R. ZimmermaniTieds),

8ngford Handbook of Comparative L{®UP 2006357.
Ibid.

% Oriicii n 77, 29.

¥ Michaels n 84, 36B862.

% Brand n 78, 409.

8 Oriicii n 77, 30.
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While it is possible to transpose recommendations stemming from the UK FDI regime to a
great extentit is recognisd thatthere remain some fundamental differences betwken
Anglo-common law system and the Islamic legal systemd a liberal democracy and a
religious statevhich follows the ShariaTransplantability or transferabiliy of UK legal rujes

therefore takes into accourthe sociecultural settingn SA Yet in this context, it must be
emphasised thatlespiteiit he Sawudi I e ginp]l Islamiy tanéetine systero f e s s
experiences a Western | egal processo, cal Ii
applied in respect of commercial matt&r§A is alsoliberal on business matters, comparable

to the UK approachdue toProphet Muhammad having been a businessthEnen sothe

criticism that functional comparative law is excessively activist and progressive and proposes

finew Vslbaoreis mind in respect of the recommendations spelled out in Chapter six.

Moreover, vhile some may argue that the Saudi and UK legal systems have no siffijlarity

FDI laws do not exist in a vacuum due to international investment standards having been
promulgated, including the customary international minimum standard, discussed in Chapter
three Accordingly, thefunctional approach is used not only because there exists a universal
problem but to some ext €nForinstanceeconclmsiof afr mi t y
bilateral investment treaties (BITs) and regional treati@s ensured thdtDI is not only

subject to the laws of the host st3ténvestment tribunals interpretiles inthese treaties and

thereby drive harmonisation by acknowledwy emerging rulese.g.based on fAgen:
pri nci pl isternatorial chstonvaby laand other international law sources spelled

out in Article 38(1)(a)(d) of the Statute of the International Court of Justice.’{9Attey;

thereforepr omul gatc¢tto Adepif ecede nackraih degreelwoherbneef ac i | |
within international investment la¥. Henc e, despite At he I nt

communityénot [ having] been able to reach a

9 Mousourakis 179, 219.

1 M.J. Alshamsi)slam and Political Reform in Saudi Arabia: The Quest for Political Change and Reform
(Routledge 2011) 8.

92 Ibrahim n 21.

% Michaels n 84361.

% Oriicti n 77, 30.

% Brand n 78, 409; Michaels n 8358.

% R. Karky, 'Intellectual Property Rights and Foreign Direct Investment Agreements', in M. Perr{{eba),
Governance of Intellectual Property in the 21st Century: Reflecting Policy Through Ct&prgeger 2016)
210.

77. Drabek, P.C. MavroidisRegulation of Foreign Investment: Challenges to International Harmonization
(World Scientific Publishing 2013) 9.

% |bid.
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i nvest men timg] paliicdl wifi to @andiude an effective multilateral world trade
a gr e e’Mthare erist some harmonisatitfi Such legal unificatiomas beeressential to
facilitate international trade and globalisatibH. Consequently, He investment law
framework of SA cannot be viewed in isolation sindeere existsinteraction with

international investment law?

Furthermore, therareother uniform policy valueand goalsvhich contribute tdifunctional
comparability'® and bridgethe disconnect between SA and the YK Both SA and the UK

support and work with Washingtdrased institutions, including the World Ba(\wB) and

the International Monetary Fund (IMF)!®,  which promote international

A c o mp & apitalismoE® Accordingly, both countries strive to link their domestic
economies to g &dualy SAvaadlthe @)K ard raembess of the World

Trade Organisation (WT&¥ - an organisation committed to trade liberalisation which is
mainly a fAl egal agesammrincples forintemational ral@WgoO o f r u |
accession evidences that both countries are committed to the liberalisation of their business
environment and econont¥’l n ot her words, SA and the UK st
devel opment ntedotidnof bdnavslentdeconomic relations facilitated through
Aobjectived economic concept s, i nvol ving treé
trade, comparative advantages and uncurtailed FDI, as well as foreign portfolio investments

(FPI)*! Analogies carbe thus drawn between the two legal systems, as they are both

9 Karky n 96, 210.

1% prabek and Mavroidis n 97, 8.

191 Mousourakis n 7921.

1921pid 223224,

193 Oriicii n 77, 30.

194Brand n 78, 409; Michels n 84358.

195 These institutions werereated at the Bretton Woods Conference in 1944 following the Second World War:
S. Raudino, A. Polettizlobal Economic Governance and Human DeveloprfiRotitiedge 2019) 82; WB,
'"'Saudi Ar abi a C 8 <htps:/fwww.Worldbank.ocagrard/count@y@ck/brief/saadhbiacountry
program> accessed 27 November 2019; WB, 'The World Bank in United Kingdom', 2019
<https://www.worldbank.org/en/country/unitedkingdom/overview> accessed 26 November 2019

108 3. Linarelli, Research Handbook on Global Justice and International Economi¢Edward Elgar 2013)
122

197WB, 'Investment Policy and Promotion', 2019 <https://www.worldbank.org/en/topic/investment
climate/brief/investmenpolicy-andpromotion> accessed 28 November 2019

198 WTO, 'Kingdom of Saudi Arabia and the WTQ", 2019
<https://www.wto.org/english/thewto_e/countries_e/saudi_arabia_e.htm> accessed 27 November 2019; WTO,
'United Kingdom and the WTO', 2019
<https://www.wto.org/english/thewto_e/countries_e/united_kingddmme accessed 26 November 2019.
19R. Devetak et alAn Introduction to International Relatiof€UP) 344.

10 Oxford Business Grouf;he Report: Saudi Arabia 20{@xford Business Group 2010) 322.
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committed tathe economic policyorthodoxy and globadconomicgovernance oihstitutions,

such as the WTO, IMEndthe WB. Furthermore, SA and the UK are both United Nations
membersand there exist numerous UN treatigstrumentsand international and regional
bodieswhich obligate countries t@afeguard the interests of nbuosiness stakeholdergr
instancejndividuals by virtue of the UN Declaration of Human Righ&l8and many other
internationalconventions*? Consequently,he two legal systems can be compared not only
because they share the same factual need, but because their legal systems have some

similarity due to their integration within international sociatd international law*™

Apart from thecomparativeUK case study, the research also integratemall qualitative
component intothe black et t er study with the purpose of
nar r af Hence,che doctrinal research is supported through interviews with foreign
investors operating iBA. Interviews were chosen as part of the research design since SA
does not publish legal decisions and the legal system has not adopted a system of precedent.
Very little is known about decided cases and it is only possible to obtain decisions through
informal means. There are few Saudi Arabian academic journals and books about the topic
upon which reliance can be placed. There is also a lack of available statistieparts due

to transparency issues. Corruption is also a concern. If thasefore important that
additional information was collected through interviews. Nevertheless, this is not research
according to an empirical methodology; the interview datalypeupplements what has been

learned through the doctrinal research.

Interviews, as opposed to a survey, were selected as part of the researctSdesiys.only
generate narrovwndd hf actaboat attcanskdapeticha wher ¢
fuller description of the FDI framework in all its complexity. The interviews were
gualitative; they allowed the researcher to ask what the FDI regime actaa#gnd not just

what it saysit does'® This generaté more information about the FOGramework in SA,

HM2UN, United Nations Meter States, ORG/1469, 2006 <https://www.un.org/press/en/2006/org1469.doc.htm>
accessed 27 November 2019.

Y13 Grcui n 77, 30.

w., Twining, B. Wright, 6Book Review: The Great Juri
(2004)OsgoodeHallLaw] 42@3), 533537, 533.

115 3. Mauch, N. ParkGuide to the Successful Thesis and Dissertation: A Handbook For Students And Faculty

(5th edn, Marcel Dekker 2003) 19.

"M. Burton, 6Doing empiricmbakiregeafcmagEspt aresngante
Watkins, M. Burton (edsResearch Methods in LaiRRoutledge 2013) 55.
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specificallyinformation of a different charactesince questionsould be posed about the law
which could otherwise not be answeré&tieoretical knowledge of the legal framework does
not always correspond to the actual decisions thatn@ade in practicE’ The interviews
made it possi bl e édiscovéruandtlarifysituaiogdperceptigng bra i n
experiences dthe foreign investorg)'®

As the researcher is sponsored by the Saudi government, it was easy to coordinate the
interviews. The researcher attended a conference organised by the $A&Ruary 2015

where he first made contact witbeveral foreign investorsPurposive sampling was
employed, i.e. the researcher deliberately selected the foreign investorsdirmerous
investment sectors? In terms of profiling, interviewees were chosen with a range of
experience from important industriegicluding energy, construction and engineering,
downstream industries, manufacturing, real estate, technical servicespielenications,
transportation, healthcare and medical instruments. Sewaosduals wereselected who

had relevant knowledge about the investment environme3h.in

Originally, the sampling frame was anticipated to be 22. Due care was taken to basure t
the sampling frame was representative of all foreign investors operating'ff! Bthe end
theresearcher interviewed a smadpresentativeample of 20 foreign investors who operate

in SA'* The interviews werecommencedn 19 August 2015 andompletedon 15 October

2015.

In respect of the interview proceske researcher firstigreparedhe consent fornthe letter
of introduction,the lone working policy andhe participation information sheet, as well as the
interview schedule (theeseach questions The interview questions were designeid
accordance with the research question and objectimedssoughto shed light onforeign
i nv e sxperiensed with the Saudi Arabian FDI regifffeSubsequently, the researcher

applied for ethical approval, which he wasantedby the University Research Ethics

7 bid.

18R, Kumar,Research Methodolog@rd edn, SAGE 2011) 104.

H9wW.P. Vogt etal, When to Use What Research Degi§he Guildford Press 2012) 141.
120p E. Gray,Doing Research in the Real WolSAGE 2014) 147.

121p J. LavrakasEncyclopedia of Survey Research Meth@®GE 2008).

122 please see attached Appendix A.
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Committee The researcher fully adhered to the ethical standards and the University Code of
Conduct:?®

The researcher postéke letters of ntroduction together with thparticipationinformation
sheets to the foreign investors whom he had previously at a conference hosted by
SAGIA. Those who indicatkthat they would like to participatevere provided with the
interview schedule, so thathey ould familiarise themselves witlt. The participants also
receivedthe consentform andwere asked to read and initial it if theywere happy to
participate and retuad it to the researcheithe researcher thus sought informed consant
the purpos of the researcivas explained to the interviewees well asts possible benefits
andthe intervieweesvere informedthat they could withdraw from the research at any time

andthat their participation was entirely voluntdfy

Questions were askexbout the IR 2014, the FIA 200is ER 2000, the Rules for Qualified
Foreign Financial Institutions Investment in Listed Shares 2015 (RQFFI 2015), enhancing the
standard of investment protection, encouraging FDI and diversifying away from the oil
sector, laws or legislative provisions which negatively affect investment protection and
missing laws or legislative provisions, property protection, including expropriation, the
dispute settlement process, investment risks, and SAGIA's business seavides
improvement suggestionslhe interviews were sersiructured, which allowed room for
flexibility in following-up unanticipated respons€s. To ensure confidentiality, the
interviews were held in a private location, names were not used in the research to prevent
identification?® and all research data wasgcurelystored™*’ The researcher stopped the
interviews when data saturation was reached. Data saturation describes the point where the
numberof interviews conducted has fulfileda r el i abl e s banstiomammf t he

variability within the data se?®

123 M. Petre, G. Ruggrhe Unwritten Rules of PhD Reseaf@hd edn, Open University Press 2010) 107.
z; K.D. Bailey, Methods of Social Resear¢ith ed, The Free Press 1994) 191.
Ibid.
126| seidman)nterviewing as Qualitative Research: A Guide for Researchers in Educafiére&ocial
Scienceg4th edn, Teachers College Press 2013) 73.
127 c. StandingHow to Complete a PhilCombined Systems 2012) 136.
G, Guest et al, fAHow Many Interviews Are Enough?: A
(2006)Field Methods18, 59, 65.
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For the data analysis, the researcher undertook a content affly$is. objective was to see
how foreign investors understand thier e a peirtainjng to the FDI regime in SA° The

data was manually codede. codes were assigned and the data was indexed in order to
facilitate analytical reasoning® The data wasread numerous times armfranged into
patterns to identify explanatory and logical relationshipszor example, it was studied
whether certain tdps were frequently discussed and what topics were emphasisBae
findings served as secondary supporting evidence to toepth legal analysis of the

problems with the Saudi regime.

The description of the interviewees, the sampling strategy, data collection method and data
analysis helped to ensure that firedings are trustworthy** Bias was curtailed and this
implies not favouring, influencing or prejudging a specific outcome sappressing
findings* The researchepvercamehis own biasby focusingon understanding what the
interviewees reporteand not being swayed by personal subjecdipmions**® Therewasno

sponsorship bias’

Multi-method research was conductee. the researcher did not rely on one research
method"*® Such an approach is underpinned by triangulatiori.e. the doctrinaland
comparativecase studyfindings could be compared against the qualitative findings to
validate6 a g i v.&fHerceg ufi muslaurpdees of d aingahe meaaingp e d |
and produce reliable findings'** Although the qualitative method was restricted to a

supportive role to reinforcéhe objective doctrinal findings. The researcher considers that
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such an approadbenefited the overall validity and credibility of the research. Practice and
theory were mergediTlhe combi nat i on otlius served toecomplete andne t h o

enrich knowledge about SA's investméaw framework*?

1.5 Structure of the Thesis

To respond d the researchjuestion the thesis is divided into seven chapters.

Chapter One: Introduction

This chapter has provided essential background information to the reseahas. lieen
explairedwhy the research is believed to be significditte researcljuestion and objectives
have been delineatedhe researclscope andnethodology and thesis structure have been

spelled out.

Chapter Two: The Concept of FDI

This Chaptestarts with analysing the history of international investmetid and the rise in

BITs. This highlight how FDI has been used as a means of exploitation by nation atates
corporations but how itcanalsobe wused to boost and dltversif
presents an appraisal of tbéferent typesof FDI andthusintroduces some of the key FDI

terms that shall be referred to throughout the thddis. advantages anmtisadvantages of

FDI are examined in ordeto understandthe possibilities and challenges faced by a

jurisdiction when seeking to enaam investmenkaw framework to improvéDI.
Chapter Three: The International Investment Regime
This chapter analysesternational investment law standartie&t hare been produced in

response to botlgenerating and regulating FDI. This incorporates the emergentiee of

customary international minimum standard of treatneamd different treatment standards

12 rlick n 139, 444.
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which may foster good governandgence, the chapter examines the different standards of
protection available to host states to enable them to create an iAvestidly environment

that appeals to foreign investors, while simultaneously ensuring that their national
sovereignty, public interest and security remain intact and development andté&rnts
economic growth are promoted. This is a central precursor tio¢hesed discussion of the
Saudi regime that follows because it provides an indication of common and also best practice,
developed by other jurisdictions as a whdlarther, the chapter explores how host states can
exercise control over foreign investavghout breaching international law. Thsimportant

when analysing the Saudi FDI framework in the next chapter seeking to develop
recommendation®r the Saudi Arabian Government.

Chapter Four: The Saudi FDI Framework: Key Features and Challenges

This chapter contains an analysis of the Saudi Araimaestment lawframework and
identifies its key features and challengas terms of promoting development, good
governance and loAgerm economic growthThis includes an examination dhe Saudi
Arabian FDIllaws the Islamic legal systemnd fundamental commercial Sharia tenets, and
relevant laws which affect investment protectiomcluding to address whether foreign
investors are afforded the customary international minimum standscdsded irChapter
three Interwoven are the research findings from the s&mictured interviews. These are
combined withthe theoretical literaturén order to present a comprehensive account of the

strength and weaknesses of the curmergstment lawframeworkin SA.

Chapter Five: The UK FDI Framework

Following the examination of the Saudi regime, this chapter preaardse study of the UK

FDI framework and its investmetdaw framework While the UK is not a focus of primary

research for presepurposes, the UK is used as a template in this area due to its success at
attracting FDI. The chapter considers some of the strategies and laws it has adopted to attract
and retain investors, as well as t odesraeal i se

further basis for the development of recommendations for the Saudi regime in chapter six.

Chapter Six: Improving the Saudi FDI Framework



This chapter suggests a number of ways in which the Saudi FDI framework can be improved.
These recommendatis are based on the insights gained from the previous five chapters and
in this way, it is hoped that chapter six prowde wellresearched and accurate view of
potential options fo6A. The recommendations are drawn from and refleetanalysis of the
Saudiinvestment lawframework, the research findings from the interviews and the UK case
study. Various legislative recommendations are proposed that are considered essential to

improving the investmeraw frameworkin SA in a Sharia compliant manner.

Conclusion

The final chapter of the thesis concludes with the key themes raised by the research findings.
It reflects on the strength aniitation of the research in addressing the original research
aim and objectives. It briefly evaluates the contidoubf this study to the undeesearched
subject matter ofiow to improve th&audiinvestment lawframeworkto attract and promote

FDI. This chapter also suggssireas for further research in the future.
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Chapter Two: The Concept of FDI

2.1 Introduction

This chapter explorethe history of international investmerard the rise iBITs, discusses

the differenttypes of FDI, and studiesthe advantages and disadvantagdsFDI. The
overview of the history of international investmemghlights how FDI has sometimes
resulted in lucrative income generation on the one hand and exploitation on the other. Owing
to this, the chapter considers different types of,kBlexamines horizontal and vertical FDI,
foreign portfolio investmen{FPI), greenfield FDland mergers and acquisitions (M&A®),
orderto ascertain their effectiveness and shortcomings, what circumstances and situations
they are best suited to and where it is necessary to have legal controls and policy safeguards
in place to maximise their ipact overall. Moreover, this chapter draws on international
empirical research to identify the numerous benefit§DI, which range fronpromoing
economic growth,and knowledge and technology transfes improving human capital
developng entrepreneursp, and fosteing healthy business competition for the host stéte.

Many states are aware of the need to attract high quality FDI and SA is no ext&ption.
However, FDI can also carry adverse consequences, e.g., in the form of human rights
violations, labour exploitation and environmental dam&gevhich this chapter seeks to
analyse.The overarching objective of thishapter is therefore,to uncoverthe motivation

behird FDI, to unpackthe conceptof FDI and to facilitate more informeddiscussios,
including abouthe wider effect®f FDI on a host stateThe chaptemprovides a bass for the
discussionn subsequent chapters abthg ways in whictBA as a host stateanimproveits
investment law framework in such a way that the benefits commonly associatdeDivine
maximised and the disadvantagesre minimisé, includingéeconomi ¢ andl oni al

exploitation of resources by stronger countries and poweofylorations.

143 C. Wren, J. Jones;oreign Direct Investment and the Regional Econéfshgate Publishing 2012) 71.

B, A. Al bassam, 6Does Saudi Arabiads BUENH M4 benefit
1228, 1214.

“p.s. Bettwy, 6The Human Rights and Wrongs of Foreig
Anal ytical F r Ricm®Giod_r&Ru§. 11 (3R 2B 22) 239.
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2.2 The history of international investments FDI and the rise in BITs

The history of international investments helghed some light on the presafaty concerns of

host states surrounding FRind whi ch SAGSs i nvest nldress | aw
International investments are recorded as early as B&YH° although most of the main
strategic frameworks for investment were developed during the time of the Phoenicians and
Carthaginians’’ Later, in the sixteenth and seventeenth centuriesctDaind British
companies commenced operating in America, Asia and the Indies and in the nineteenth
century, businesses began controlling production units that were located %4broad.
Significantly, the explicit aim of some of these early business ventwels,as the British

Virgin Company, was to colonise host countries.

It was not until the nineteenth century that the modern corporation emerged which
established its subsidiaries abroad, such as the German chemical producing Bayer company,
which built its plants in the U$* Major investments were only made in the second part of

the nineteenth century in response to nationalism, which resulted in consumers preferring
local companie$®® Technological advancements in communications and transportation
facilitated FDI. Before the First World War, most FDI came from the US, Great Britain,
France, Germany and the Netherlands and corporations issuing from these countries had a
keen interest in procuring natural resourtesdence, onémportant concern whitmust be

borne in mind is thafbreign investors have ulterior motives.

The moderrday history of FDI is closely interlinked with the rise of the multinational
corporation(MNC) for which the main rationale is the generation of prdfftA MNC i s fon e
that owns outright, controls, or has direct managerial influence in ingemerating, value

added facilities i n at | east t wo countries?o

146 M. Wilkins, The Emergence of Multilateral Enterprise: American Business Alfroatthe Colonial Era to

1914 (Harvard University Press 1970) 1.

147 C. Dowlah, Transformations of Global Prosperity: How Foreign Investment, Multinationals, and Value

Chains are Remaking Modern EconofBpringer 2018).
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1515.D. CohenMultinational Corporations and Foreign Direct Investment: Avoiding Simplicity, Embracing

Complexity(OUP 2007) 45.

123, Kuepper, OForeign Direct Investment and What |t
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corporations>® Kordos and Vojtovicsuggested there wergmoximately 60,000 parent
transnational corporations in 2016 with 500,000 branches across the*World.

MNCs are interested in gaining market access and can be attracted by promotional incentives
offered by host states, including lower taxes, the Iataur market and resourcESMNCs
also seek to expand and sell their products abroatecostoriented, namely, look to reduce
their costs (though a cestiented MNC may become markatiented over time)>°® Apart
from profits and costs, MNCs may wantéscape regulations in their home stafe

A favourable regulatory environment thus only one of severdfDI determinants and
economic factors are arguably even more importdconomic determinants can consist of
locational assets and resows¢e.g.natural resources and labour sRiffs’ Other crucial FDI
determinants arenarket variablege.g. the amount of growth and how large the domestic
market i3 and efficiency considerationge.g. regional membership and transportation
costy.’®® Also, once theFDI framework promotes FD| economic factors, particularly
resourcesmarket size, skills and growth, become importaht.

For the last decades all nations have tried to improve their FDI framework, including through
BITs, by opening sectors and throufgvourable regulatory changes, thereby facilitating
corporate globalisation through MNE¥ Countries have sought to attract MNCs in
recognition of FDI playing an essential role within the world econtthyn the 1960s,

global FDI increased on an unprecedehscaleandbetween 1982 and 1990, FDI outflows

153 Cohen n 151, 39.

M. Kordos, S. Vojt oavtiicon s6 Tirna ntshnea tgiloonbaall cwoorrplodr econor
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Versus CosOr i e nt e Bddn.JEOEPMANKA4(3), 269287, 269.

157R.A. Schultznformation Technology and the Ethics of Globalization: Transnational Issues and

Implications(IGI Global 2010) 218.

158K .P. Sauvantyearbook on International Investment Law & Policy 2Q089(OUP 2009) 26.

159 E. Sachs and K.P. Sauvant, 'BITs, DTTs, and FDI flows: An Overview, in L.E. Sachs and K.P. Sauvant

(eds),The Effect of Treaties on Foggi Direct Investment: Bilateral Investment Treaties, Double Taxation

Treaties, and Investment Flo@®xford Scholarship Online 2009)217, 19
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rose from $27 billion to $239 billion, and by 2004 FDI further increased to $18.7 tfitfion.
Following the2008financial crisis, global FDI dropped &i.43 trillionin 2017.*%° Most of
the FDI inflows camefrom cross border mergers and acquisitighAs) (discussed in
section 2.3.4 belowf>®

During the late twentieth century, the rise in FDI was accompanied by a growth ffBITs
and SA is no exception to this developm®&ftThe first BIT was entered into 059 and by

2019 there wereglobally 2,896 BITs (out of which 2,337 were in forcg.**® However,
investment provisions are not only found in BITs and 2049, 387 treatiegontained
investment provisions (TIPs) (out of which 313 were in foré&)nvestmentprovisions are

also included in multilateral and inteegional free trade agreemefETAs), e.g.the North
American Free Trade Agreement (NAFTAnd bilateralFTAs, e.g. between the United
Statesand Australid’* Additionally, double taxation treaties {O’s) have been signed,
including by SA, in order to assure foreign investors that they will not be subjected to double

taxation as a result of their foreign investm&At.

BITs are generally intended to safeguard foreign investors against political ridks an
safeguard their investments in the host statalthough research suggests tB4Ts may not
significantly reduce political rigk' ™ It is possible to distinguish three broader approaches
towards BITs, namely those which pursue liberalisation, as employ@duntries, such as

the US, the protection model as used by European states and a more limited protection

184 Cohen n 151, 428.
S UNCTAD n 74, xi.
1% sachs and Sauvant n 159, 2.
¥E. Neumayer, L. Spess, 6Do bilateral investment tre
count r i eWordDey, 3B3(1,35671585, 1568.
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and trade: A. Christians, 'Tax treaties for investment and aid t&8aran Africa’ (2008rook.L.Rev.71,
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approach, as preferred by developing countiiesiuding SA"® Hence, somenore recent
BITs confer not only investors' rights but provide thathbst country must liberalise certain
areas of its FDI frameworK?® The issue withliberalisation is that investor rights may
become expanded to such an extinatt the ability of host states to determine public and
economic development policidsecomes undy limited.!”” Although somecurrent BITs
address publidaw issues toa certainextent, e.ganticorruption, transparency, responsible
business conduct, adherence to labour and human rights and protection of the envirénment
Nonethelessit is rarefor BITs to refer tofresponsible business condbieind the fewBITs
which do only stress the moral importance of corporate social respons{@iaRR) as
opposed to imposing legal obligatiol& NeverthelessSA shoutl ensure that public issues
are addresseid its BITsandthroughdomestic égislationin order to avoid that its regulatory
space becomes overly curtailédbwever, SA mustecognise thaincorporationof soft law
guidancé®®in its BITsdoes not create legally enforceable duties against foreign invéStors.

Furthermore SA must bear in mind that despteuntries continimng to enter into BITs, the
evidence as to their effect on FDI inflows is inconclusffdt is unclear whether BITs an
[IAs in general further the objective of host states, namely to promote and attract Eld, as
difficult to determine which impact BITs have on F3i.As mentioned, BITs are one of
various FDI determinanteind may be adopted, e.g. together with reglofree trade
agreements, which both have the effect of opening the local n&ti8sime studies suggest
that there is a positive relationship and thag, developing countries with more BITs
received more FDI inflow$® However, other research, e.g. bycKae, does not find that

treaty safeguards and investment are linked and significantly impact the decision to invest in
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a host staté®® An empirical study by Hallwardriemeier concludes that BITs only fulfil a
complementary role and are not a replacementdomestic property rights and sound
institutional quality'®’ The study emphasises that policy makers must carefully study BIT
terms since they may open themselves up to possibly significant liabilities and limit their
ability to engage in reform initiates!®® The challenges with determining the causal
relationship between BITs and FDI inflows is also attributabléhtotype of FDI, asan
investment decision of anarketseekingor natural resource investor will be particularly
driven by economic factorsyhereas the existence of BlWgll be more important for
investors seeking efficiency gaiffs.Hence, much depends on the type of investraadthe

next sectiorexamineghe different types of investments.

2.3 Types of FDI

2.3.1 FDI

The notion ofdirect investment is rooted in economics aakles place whenever economic

activities become controlled by an invest§tFDlIisian i nvest menttermnvol vi
relationship and reflecting a lasting interest and control by a resident entity in ommangcon

(foreign direct investor or parent enterprise) in an enterprise resident in an economy other
than that of the foreign direct investor (FDI enterprise or affiliate enterprise or foreign
affiMtmes@arnyg equity hol di ngthagmavides she owaer i o n a |
substantial c o n'f?inoeksencey Dt isnt ifvestmenn riedessitating the

transfer of funds into a loAgerm project in the host country to obtain a regular income. The

186 3. Webb Yackee, 'Bilateral Investment Treaties, Credible Commitment, and the Rule of (International) Law:
Do BITs Promote ForeigDirect Investment?' (2008aw&Soc'yRey.42(44), 8058332, 805.

187 M. Hallward-Driemeier, 'Do Bilateral Investment Treaties Attract FDI? Only a Bit...And They Could Bite',
WB, 2013, 137,1
<http://documents.worldbank.org/curated/en/1135414687617062@03852_20041117160010/additional/m
ultiOpage.pdf> accessed 29 November 2019.

188 |hid.

189 See also the discussion in section 2.3.2 below; Sachs and Sauvant n 159, 22.

1903, HindelangThe Free Movement of Capital and Foreign Direct Investment: The Scope tdl@api

Foreign Direct InvestmerfOUP 2009) 64.

YUnited Nations Conference for Trade and Dev-el opment
249, 245 <http:/lunctad.org/en/Docs/wir2007p4_en.pdf> accessed 20 December 2019.

192 A, Schiffrin, A. Bisat,Covering Globalization: A Handbook for Reporté&olumbia University Press 2004)
160.
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person who provides the funds assumes directagement and beatse business risk. There
can be inward FDI, when foreign capital is invested in a host country, as well as outward
FDI, when investments are made abrb¥dlhis researclis concerned witlinward FDI as

thefocus is onmproving the SaudArabian FDI framework.

Inward FDI can beeceivedthrough FDI or foreign portfolio investment (FBYY.FPI and

FDI ensure that foreign investors own assets in the host states, though in respect of FPI this
ownership is not direcf® FDI results in tangile (or intangible) property being transferred to
another country so that wealth can be generated by those who fully or partially own the
property, whereas FPI money is simply spent, as in the case of buying‘Sharessfer of
knowledge is not increasetirough FPI and the impact of FPI on the domestic economy is
more limited.Also, asFPI investors are only interested in generating capital gains and not
entrepreneurial incom&, FDI appers better suitedor SA to combat povertgnd thereby

furtherthe underlyingdevelopment objective

Moreover,FDI investors exercise more contesld supervise their investments in comparison

to FPI investors®FDI requiresa ast i ng i nterestod rubthhave siat h.
l east 10% of the voting powErandaflo%totwrershipi r e ct
stake may be sufficient to demonstrate significant control, especially if other factors are
present, such as board representati®Management control can albe exercised through

the transfer ofintellectual property rights IPRg, and/or commercial or technical
knowledge/expertis€* In contrast, when less than 10% is owed it is a®RTonsequently,

FPI does not result in foreign investors acquiring a cdimgostake, whereas microeconomic

“Economy Watch, o6Definition of Foreign Direct Invest
<http://www.economywatch.com/foreigglirectinvestment/definition.html>aessed 20 December 2019.
YE. Picardo, O6Foreign investment routes: The FDI and

<https://www.investopedia.com/articles/investing/012914/foréigestmentroutesfdi-andfpi.asp> accessed
20 December 2019.

195 M.W. PengGlobal Busines§Cengage Learning 2016) 89.

19 M. SornarajahThe International Law on Foreign Investménnd ed CUP 2004) 78.

1970. Kowalewski, MA. WeresaThe Role of Foreign Direct Investment in the Econ(Rajiner Hampp
Verlag 2008) 20.

198 A, Razin, E. Sadkasoreign Direct Investment: Analysis of Aggregate Fl¢®Rsnceton University Press
2007) 15.

199 OECD, Benchmark Definition of Foreign Direct InvestmédECD 2008) 17 & 53.

2005 chaudhuri, U. Mukhopadhyalyoreign Direct Investment in Developing Countries: A TFa&cal
Evaluation(Springer 2014) 2

21 Hindelang n 190, 65.

22 OECD n 199.
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decisionmaking is acquired by FDI investot§. FDI is thus preferablsinceit hasa more

significant impact ors A dational economy andng-termgrowth.?%

Furthermore,FDI appearsless volatile than FPI since foreign investors cannot simply
abandon their investmerft®. In contrast, shareholders and bondholders can easily dispose of

their assets when business circumstances cHafifeonomists, such as Stiglitz and Rogoff,

point out hat liberalisatiorof capital market€an result in more banking crises and expose
emerging markgcbsitalthatap®beficg| obRI -f$ nmoc
t e r nmandsnhay encourage speculative buyargl may not promote loAgrm econmic

growth in SAin the same manner as Fespite this perceived advantage of FDI, both FPI

and FDI enlarge the available capital stock, which in tamfacilitate economic growtff®

For instance, companies who receive increased capital through tlud shéges can allocate

capital to acquire technology.

Empirical research suggests that FDI works better in countries with less developed legal rules
that operate on a more relational basis, sucB/&8™ In contrast, countries with detailed

legal regulaibns, such as the United States, draw more benefits frorft FRénce, the lack

of a-bdsesbegovernanced climate wa#owkweritnd t o
also appears importartio embrace FPI. Otherwise, the risk is that capital is turned away
which could have been used by domestic enterprises for productive pur@ses
investment law framework shouyldherefore particularly promote FDI, while adopting a

largelypermissive apprach towards FPI.

203 Hindelang n 190, 64.

204 chaudhuri and Mukhopadhyay n 200, 3.
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209 |hid.

270, Jeanne et alyho needs to open the capital accoufiéterson Institute for International Economics
2012) 5; K.P. Gallagher, J.A. Ocampo, O0Capital Accou
Brief N0.2014/024, Research Center for International Finance, 2612,)3
<http://eniwep.cssn.cnibpic/web/eniwep/upload/2014/07/d20140714160615119.pdf> accessed 20 January
2020.

20835 C. ThompsoriThe Obama Vs. Romney Debate on Economic Growth: A Citizen's Guide to the Issues
(iUniverse Inc 2012) 40.

2093 Li, Managing International Business in RelatiBased versus RulBased Countrie€Business Expert

Press 2009) 61.

210 |hid.
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2.3.2 Horizontal and Vertical FDI

FDI can behorizontalor vertical in effect?? Horizontal FDI occurs when the business

produces the same goods in different states, wheegtisal FDloccurs when the production
stages take place in differ e’vVerticabRDhréequirese s , re
| ower production cost s I n t he host count |
out sour ci ngYwhdrehssthio deters goviatal FDI. Horizontal FDI is market

seeking whereas vertical FDI is efficiency seeKifigrhe shortcomings of vertical FDI is

that it does not create well paid jobs and does not promote knowledge transferthehil
limitations of horizontal FDI is that itmay take away the market share held by local
producersBoth types of FDI have thuiheir weaknesses, which explains why the general
assumption that the FDI framework should be enhanced and investment protection should be

heightened is increasingly beingatlenged.

However, horizontal FDI can lead to more technology transfer and thus potential knowledge
spillovers*'® Vertical FDI seems preferable to horizontal, except where there exist gaps in the
market that are not serviced by local suppliers. HorizoRfal results in geographical
diversification, which helps the foreign investor increase the global availability of their
products and expand into international markét¥etV e r n o n 6 of thé foue siages of

the product life cycle illustragthe way hat the cost benefit of an enterprise can chatge.

In the first life cycle, the country has an export monopoly in respect of the product. In the
second, the product is being produced abroad. Throughout the third, the foreign product is
being exported, theby eroding the export monopoluring the fourth cycle, the country

which originally had the export monopoly begins importing the old product. What this life

22| RiveraBatiz, M-A. Oliva, International Trade: Theory, Strategies, and Evidef@eP 2003) 168.
213 i
Ibid.
214K A. Reinert et alThe Princeton Encyclopedia of the WbEconomy, Volume I,-A (Princeton University
Press 2009) 1164.

s Beugelsdijk et al, 6The impact of horizontal and
IBR, 17(4), 452472, 452.
28N, Roording, A. de Vaal, o6Does horizontal FDI | ead

(Radboud University Nijmegen 2010)2B, 2.

47]. Paulnternational Businesgsth ed, PHI Learning Private 2011) 233.

28 \.1. Katsioloudes, S. Hadjidakisternational Business: A Global Perspect{@itterworthHeinemann
2007) 80.
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cycle importantly suggests is that the host state is not at the forefront of innovation,réherefo
the type of industries th&8A should seek t@romote andattract are those that result in the

creation of export monopolies during the first product life cycle.

Finally, strategic rivalry in an oligopolistic marketn market which is controlled by only a

few enterprises can explainhorizontal FDI inflows.2*° Privatisation of sectors which were
previously closed to one national company may encourage H@iever,care has to be
taken in sectors that are dominated by previously owned national companies, as foreign
investorsmay take away market shar8A may want to encourage several competitors to
enter the market to promote maximum competition and thereby efficién this respect,
domestic competition law helps to prevent companies from distorting the market through

monopolisatiorf?°

In contrast to horizontal FDI, vertical FDI means that an investment is made abroad so that

the production stages can be conaof”* However, SAwould needto permit acquisitions in

order to facilitate forward vertical FDI. Vertical FDI is more likely to take place between
corporations from a developed country and a developing country, whereas horizontal FDI is
likely to take placebetween companies from two developed countfiedhis is relevant

becauseSA is currently considered a developing courifiVertical FDI may be better for

SA, t hough as il otwerskiivd ® dprl mdbeosugses become r ¢

linkagesand technological spillovef§* Also, low payjobsmay not eradicate poverty

Furthermore MNCs may pursuehorizontal and vertical FDI together, as part of a
0knowktaggealie. theydneay Wwant teroduce close to their customefswer
tradecostsandrelocate unskilled production activities to low wage counfi@3his makes

it more difficult for SAt o adoptandawh iétbé @ckpproach when as

29\ Hill, International Business, Competing in the Global Marketpl@tie ed, McGrawHill, 2013) 259
260.

220D D. Sokol et alCompetition Law and DevelopméStanford University Press 2013) 52.

2L paul n 217, 235.

222 Reinert et al n 214, 1164.

223 United NationsWorld Economic Situation arffrospects 2018New York 2018) 1.

224G, Cairns, M. SliwaA Very Short Fairly Interesting and Reasonably Cheap Book Abtushational
Busines¢2nd ed, SAGE 2017) 39.

2B A. Blonigen et al ;CadpEsttailmaMoidneg tohfe tKhneo wMueldtgienat i or
(NBER Working Paper No. 8929, 200230, 2 <http://www.nber.org/papers/w8929.pdf> accessed 20
December 209.
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particular investments should receive a licence. One way to overcome fmsSi& to open

its economy to foreign investqras the UK has done (as discussed in Chapter. iNd)ough

SA must be aware that such an approach may not necessarily promote developrhast and
been increasingly doubteid recent time$®° Clearly, SA should prevent the creation of
oligopolistic marketghrough enforcement afs competition lawand when this looks likely
should encourage other entrants to enter the m&#k&A may also want to strategically
protect specific sectors when this is impant for national security and the national

interest??®
2.3.3 Greenfield FDI

When foreign investors establish a subsidiary and build new facilities in the host country, this
is referred to as greenfield FEA? The foreign investor makes resources available to an
investment enterprise and in return receives a claim in respect of the entéfpvisgerials,

fixed assets, services and goods are purchased in the host country, which creates
employment, leads to caal formation and enhances the productivity of the host codtitry.

It may, therefore be considered good f& A éesonomic developmenGreenfield FDI is

often made in emerging and developing countries with less competitive envirofifients.
Local demand is Bhulated and capital formation takes pl&teNeverthelesssomeresearch

suggestghat greenfield FDI does not increase productivity to a greater degree than when

2K P. Sauvant, O6FDI Protectionism is on theB56Rised, W
53 <http://wordpress.ei.columbia.edu/vcc/files/2014/01/sauvant_fdiprotectionisml.pdf> accessed 20 December
2019; S. Thomsent mént Mprsotueat i dnissinnorest he ri-se?6 ( OI

7, 1 <http://lwww.oecd.org/investment/globalforum/28GFII-BackgrounaNoteIs-investmenfprotectionism
on-therise.pdf> accessed 20 December 2019.

22T R. Alemu, The Liberalisation of the Tetommunications Sector in S8aharan Africa and Fostering
Competition in Telecommunications Services Markets, An Analysis of the Regulatory Framework in Uganda
(Springer 2018) 93.

8 Thomsen and Mistura n 226.

20 Bertrand, O6MergéAs},amdeboffuesdti aones(MmMants and E
Committee on Balance of Payments Statistics and OECD Workshop on International Investment Statistics,
2004) 110, 2 <https://www.imf.org/External/NP/sta/bop/pdf/iditeg42829.pdf> accessed 20 De@otbe
BOYNCTAD, UNCTAD Training Manual on Statistics for FDI and the Operations of TNCs, Volume I: FDI
Flows and Stock DatgUN 2009) 97.

3 |bid 98.

232 Bertrand n 229.

233 |pid.

46



foreign investors merge or acquire corporatidfisHence,SA should also permimergers
and aquisitions M&As), as discussed next.

2.3.4 Mergers and Acquisitions (M&AS)

As mentioned, the acquisition of an interest in a business determines whether an investment
is considered FDI or FPI. Another type of FDI is M&As. An acquisition takes place amen
established enterprise in the host state is made a subsidiary or associate within the portfolio of
companies of the foreign investor.An M&A results in the existing enterprise being taken
over or becoming merged i.e. its assets, capital and liabdg i and a change in the
ownership- i.e. the old shareholders are replaced by the new shareholders, who purchase the
shares and are p&itf The money which is being invested in the enterprise is unaffected. For
M&A transactions to take place foreign int@s have to be authorised to acquire shares in

host state companies.

It is not always easy to distinguish greenfield FDI and chasder M&As, as a parent
company may provide funds to a subsidiary, so that the subsidiary can acquire a domestic
enterprig but the parent company does not provide the full price and instead the subsidiary
reinvests some of its earning€.Simply imposing requirements to invest specified amounts

may be a direct approach taken®#to encourage greenfield FDI.

When a local bsiness is acquired or merges with a foreign enterpbiseefits may be
reaped. Technology and kndww may be transferred, whicmay boost the economic
development of the host statkje toknowledge disseminatiofto the local workers) and the
construction of robust enterprises. Véhdnterprises registered in the host state can import
technology and knovliow and more effectively participate in global markets, there are also

profound disadvantagé® Local companies may be acquired at a low priceal firms may

Z4N. Ashraf et al, 6The EfbdraecM&AsonToa IGraatf orel Rr &du c tain\d
Institute for the World Economy, Working Paper 1941, 20141 11

<https://ideas.repec.org/p/zbw/ifwkwp/1941.html> accessed 20 December 2019.

2% pauln 217 232.

23 UNCTAD n 230, 98.

%37 Bertrand n 229, 3.

BEA . Ma c e k ,anddiBeats ef CriosBosder Mergers and Acquisitions for European Transition

Countri es, Economic Quest i9ln s, |l ssues and Probl emsé,
<http://www.irisro.org/economics2014january/12AnitaMacek.pdf> accessed 20 December 2019.
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be crowded out, employment may be reduced and competition issues may efdwee.

economic effect of M&As and of greenfield FDI may thus not be the $&hlepugh some

argue that in the lonterm, the impact on the economy is largely thees&* This researcher

believes that greenfield FDI benefA more than M&As since capacity is developed and
economic growth is directly createSA maythusnot simply permit statewned businesses

to be acquired by foreign investors. Otherwid#&As may turn into at o o | for i t
corporatedl ed model of economic globalizationo;
Aime-gampani eso which heightens the risk of mo

242

challenges for the economic sovereigntyS#.“* A remincer that FDI has advantages and

disadvantages, as examined next.

2.4 Some Advantages and Disadvantages of FDI

24.1. Advantages of FDI

The Aconventional wisdom about the promise
OECD:

AGi ven t he hostqoyniryopplicias aamdea basic level of development a
preponderance of studies shows that FDI triggers technology spillovers, assists human
capital formation, contributes to international trade integration, helps create a more
competitive business enginment and enhances enterprise development. All of these

contribute to higher economic growth which is the most potent tool for alleviating

poverty in dedeloping country.?od
Proponents of FDI, t herefore, advooaRDeE t hat
promo*tdhmd prescribes the frules, regulatio

239 |pid.

240Bertrand n 229, 3.

*LUNCTAD n 230, 98.

242\ Ellwood, The Nenonsense Guide to Globalizati¢(®rd ed, New Internationalist Publications 2009) 70.

243 OECD, Foreign Direct Investment for Development, Maximising benefits, minimising(GE&D 2002); L.

Zarsky, International Investment for Sustainable Development: Balancing Rights and RéRartfscan 2005)
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4. Loewendahl, O6A framewor k42flor FDI promotioné, PWC
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foreign enterprise $§° Raseach suggestsahiaterD| raises eavrmomic at e
growth in countries with: open economfé8more developed financial mars&'’ and the
necessary human capitéf This is frequently the case when foreign investment leads to more
production sites, the technology transfer increases productivity, and the added competition
encourages local competitors to become more effiéféwll of these advantages, commonly
associated with FDI, have led countries to create favourable conditions for foreign investors
particularly throughpreferential trade agreements (PTAs) in order to reassure foreign
investors’® Research has found that coursri¢hat have entered into BITs and other
international investment agreemenitisract more FDf*! Although as observed abownd
discussed in section 2.4.2 belosonclusion of BITs comes at a cost for the host stit®,

BITs are only one of various Fleterminant$>?

Accordingly, FDI can result in economic growtlif accompanied by prudent economic
policies which promote other growth factors, such as: human capital, economies of scale,
wage levelsinfrastructure economic and political stability, as lvas financial markets and

laws and policies that afford protection to foreign investments and possible tax incétitives.
However,even if SA ensured thahese factors angresent, there exist® guarantee th&A

will benefit from FDI. Research from Tkey found that FDI inflows had no significant
impact on GDP growth in the shortlong-term®*Nonetheless, FDI can stimulate economic

growth, as confirmed by various studies, which argue that FDI has more of a significant

D, A. Jodice, 6Sources of change in Thilpd6&&o(L88OEgI
International Organization34(2), 177206, 177.

26y, NairRei chert, D. Wei nhol «€ountty BamelssaaNew liogk atFBlartds f or Cr os
Economi ¢ Gr owt h i n Dev el QxfordBiEgon.Stat63(R), 1581 ¢ls163. ( 200 1)
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45(1), 115135, 115.
249 |pid.
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M. V. Carkovic, L. Ross, o6Does Foreign Direct Invest
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impact than other stimulants of@omic growth, such as human capital, and that there are

various spilover effects and channéfs.

Yetenpi rical evidence i n s @PNhitsrsome empiricalBtiudied i s a't
show that FDI has a positive effécf, others demonstrate a weak effect, and still others
suggest no impact at &fi® Whether inward FDI promotes development and genefanes

term economigyrowth is a hotly debated issue; véhil can have positive effects for some
countries, this is not always the case for othgf$heimplication is that FDI is not a miracle

cure which accelerates growthut a meando mitigate recessionary trends and an aid to a

steadier economic recovefs)

FDI may also baleemeda toole mpl oyed by MNCs for the incren
of t,whidah enablesforeign ownedcompanies based in a host statehte i ght en fitF
efficiency of productior®® Growth is, thereby, being facilitatedince new industries are

created and in turn new jolghich leads to capital formatiof?? Tangible assets are created

and intangible improvements are reaped, e.g. in the form of a more skilled domestic labour
force?®® Consequently, me of the most significarexpected advantages of FDIkisowledge

and technology transferas well asspillover effect€®* Knowledge spillovers may result in

intangibles being transferred to the host couffttyin the information age, knowledge is

5P Klenow, A. RodrigueC | ar e, -©ITaes iNeal Revival in Growth Econonm
(1997)NBERMacroe.Annul2,731 03, 7 3; R. E. Ydoldme cohtriés prodlice soaraich 6 Wh

more output per worker than others? (1999).Econ.114,831 16, 83; W. Easterly, R. Le
Accumul ation: Stylized PRYRHEcon.Rayt5R), GRredwt7h Model sd (200
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| nvest me IBR@19(R)2101097,)171.
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Oxford E.P, 51(1), 1331 5 1, 133; L. Laureti, P. Postiglione, O6The
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critical for businesses to be coetpive, especially for emerging market businesses, which
have to rise above the drawbacks of being latecomers, these countries heavily depend on
acquiring knowledge through FBI® International joint ventures together with technology
transfer agreementsear very usef ul in enabling develop
developed countrie®’ A study found that a stronger patent regime results in more
knowledge transfer between local suppliers and transnational corpoffidaserging
economy MNCs with insuficient marketing, managerial, technological and international
experience may pursue a knowledgeking approach by opting for outward FDI in host
locations where more knowledge spillover activities take fi&ddence,hostcountries with

a good knowledg®asemayfind it easier to attract FO}'° AlthoughaccordingtoV er non 6 s
theory it is unlikely that FDI results in the host state benefitting from the first life cycle. FDI
may, therefore not lead to thereaton of export monopolieskForeign investoreught to be
encouraged bySA to transfer technology, as this is a critical driver for economic
development, e.g. by offering incentiviesforeign investors who develop specialised training

programmedor Saudistaff"*

Another distinct advantage of FDI that it can resolve balance of payment problems and
result in capital contributioff” A study in Bangladesh found that FDI could positively
impact its balance of payments when HDanced enterprises produced goods with a view to
exporting thent”® However,the benefis for SA may be minimaif it predominantly attracts

foreign investors seeking to gain market accessSndhould notattract foreign investors

and Foreign Direct I nvestment 6 -069)200vpi33E2conomi ¢ Researc
<http://ssrn.com/abstract=1022928> accessed 20 December 2019.
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that areonly interested in exporting its resouréé$While the latter leads to more exports
and trade surpluses, it does not result in a diversified economy. Accordiddlynay or may
not positively affecthe balance of paymentf SA.?® It is bestto attract foreign enterprises
which help toreducethe amount®f S A dnsports as thispositively impactsts balance of
payments.’®

Another notableadvantage of FDI is that it creates employménstudy that investigated

whet her FDI gener at ed emgulladogammeanutacturing sedf@ X i C 0O ¢
found that ithad a positive effe¢t.” Often the production is relocated, instead of simply

moving lower paid jobs and host states are very interested irehigjljiobs?’® WhenMNCs

invested in the UK, they required skilled workéf3hence, education is kdgr FDI to create

more employment in SADiversity within FDI yields better results for employment creation,

skill transfer and overflow&° SA should encourage foreign investments frobr@adrange

of sectors.

Human resources can be positively devetbpé FDI.?®! Foreign investors provide more
learning and training opportunities than local busine€€etmproved human resource
development canenhance the investment climatey improving the hostcountry's
productivity?®® Technology transfer is aided by human capital developneegt, through

training?®* SA will requirea highly trained and educated workforekich achievesncreased
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performance levels it wanted to attractand retainFDI. Higher outputs not only benefit

foreign investos, but equallySA, including suppliers and stakeholdé?s.

FDI can foster entrepreneurshiph&n countries adopt an entrepreneurship policy and
integrate this within their FDI polic§?® The FDI policy should not be focused on -job
creation abne, but on fostering entrepreneurial activity through knowledge spillé¥ers.
However, such assertion is contested sif€H may suppress local entrepreneurstip
Nonetheless, ni the longterm domestic entrepreneursiay positively benefit from
networking, knowledge and demonstration that FDI can Bffh@pecific programs and
policiesare required t@nhance the association between domestic and foreign busifisses.
This is corroborated by a study of 3,498 foreign buse®ssvested in Italy, who were
attracted to locations with a high degree of entrepreneyrshifer foreign firms and
entrepreneurial resourc&%.FDI can augment enterprise developnféhia foreign investor

who takes charge of a business may alter the wawhich the business is conducted,
introduce new marketing strategies and product lines and improve corporate governance
standard$®® Consequently, foreign acquisition may result in a restructuring of local
enterprises but since the objective is to boosfitgr a costsaving strategy may be pursued
and this may |l ead to ffaccusations of *disdair
Employment numbers may decreadeit in the longterm businesses may be developed

which are more competitive and mwvative.

FDI may thusncrease competitior¥et local businesses may be crowded out because foreign
enterprises can access international markets more easily, thereby making it difficult for infant

industries to competeSome therefore favour policies which protect local industries until

2% bid 4.

8% Acs et al n 265, 2.

7 bid 22.

8N, Barbosa, V.Eri z, 6The role of inward foreiglBM)&@ ect i nv
319339, 319.
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they are in a positioto compete, providing this is within a reasonable length of time and the
costs do not exceed the beneftdWhile competition created by FDI can serve as a deterrent
for local firms, thismay be outweighed by its positive externalitié®. Competition is
encouraged since technology transfer can benefit local suppliers, result in higher productivity
and lower prices for the foreign investor and the externalit@s the technology transfer

may reappositive results in other downstream secfdfs.

However, FDI only has a positive impact when there is a synergistic effect between local
entrepreneurship and investment (local entrepreneurs can act as suppliers for the foreign
investor). It is unrealisticto expect local statips to be able to compete witiNCs,
regardless of the passage of time, although when $oaledium sized enterprises are
attracted, there may be more of a level playing field with local firms. Appealing to smaller
sized foreign inestors may be an important strategy to encourage local entrepreneurship.
Competition lawcanespeciallyhelp to regulate these dynamics in the econbth§. A6 s 201 9
repeal ofthe Competition Law 2004 and replacement by the Competition Law’Zaj®es

some wayto promote fair competitionHowever,it remains to be seen whether the possible
exemptions for state owned companies and institutions frormeke law will hinder the

overall objectives of the reforsrto fprotect and encourage fair competitiadi’® In this

respect international competition bodies are arguing for a more harmonised appooictt

the private sector is not able to exploit differences between national regimes and engage in

anticompetitive practice®*

29 OECD, China in the Global Economy Forei@pirect Investment in China Challenges and Prospects for
Regional Developmel(©ECD 2002) 40.
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Another advantage d¥DlI is that ithas been keyo infrastructure industriedditherto, the
public sector was solely in charge of infrastructime in developing countries, statened
enterprises have often provided inefficient infrastructure ser¥ié€sivatisation has enabled
MNCs to opt for infrastructure projectS® For example, Peru and Australia have improved
their transport infrastructure through Fi8f.Laos has received significant FEFSA6s 2030
vision spells outthe 'Privatization Vision Realization Programinder which various
government services and stawned assets will be privatised, including within the
infrastructure sectof’® However,as there exist many unknowns in respect of complicated
privatisation schemes, things not alwaysgo to plan®®’ Any required changéy a host state
will enable the foreign investor secue a deal which prejudicete domesticnterestsof the
stateif the foreign investomwas able to leverageits strong investor rights contained in
investment treatiesncludingby bringing an arbitral clainandby being awardedubstantial
damages®

Yet within the scholarship, it has also been argued that the international treaty network with

its arbitration provisions facilitates regulatory reform and good governance in hest%tat

Although Sattorova observes that tlésan engineered justificatomnda mer e fApopul
bannero to further expand the intrud¥ive r
Nonetheless, the traddfs which come with signing up to international disciplines can be

used to further policy reformi&! Consequently the strictures of investment protection

standards may lead to the host state bringing its practices in line withatm@al investment

c., Kirkpatrick et al, O6Foreign direct investment in
make a di ff @mans.@apeld(d), 14327Q,04%8!.)
%93 |bid 155.

304 UNTAD, Best Pratices in Investment for Development: Case Studies in FDI: How to utilize FDI to improve
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law standard?and may have a positive fAspidgbyoverod
fostering the rule of lapincludinglegitimate and fair decisiemaking in the host stafé?

FurthermoreFDI has the potential tprofoundlyaffect the welfare of citizens and quality of
life, which incorporates social, as well as environmental condifionss discussed below,
critics contend that FDI results in weaggulatory standardis host countried*® However,
viewed throughthelensd@ pol i t i c al -ie.omewbidmsiudietow eolitiéal

and economic processascluding economic theories, as well as pea@pld history,impact
each otheY’ - it can be argued that all depends on the level of corruptibifity states with

a lower level of corruption, it is claimed that FDI results in higher levels of environmental
standards andgice versa™® Consequently, it is critical foBA to adopt a strong social and
environmental stance to overcome issues caused byptiort Otherwise development is

likely to suffer, and the disadvantages may trump the benefiEDI, as discussed next.

2.4.2. Disadvantages of FDI

As discussed in section 2.2 abowewer the last two decades all nations have tried to improve
their FDI framework (including through BITs, TIPs, and DTTs) by opening sectors to foreign
investors and through favourable regulatory chanigesvever,since 2004here has been a
shift towards FDI protectionisrand countrieshave becomenore sceptical of thegoceived

benefits of FDT?°, explored inthe previous sectioriWhile this research does not advocate

3125ee Chapter three, section 3.2.
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2011) 13.
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protectionismji mpr ov e me nt of a host te attaatt @@ promotev e st m
FDI may not boost longerm economic growth, good governance andettgamentif the

host statefails tominimise the disadvantages of FMhich this section investigates.

FundamentallyFDI may be viewed as a tool to transfer wealth out of the host state and as
some observe from the #gl*dHeadethSamounttof FDlo t he
invested in a host stateay beless than the wealth whichMNC may transfer back to the
homecountry where the MNGs based®® The host state loses tax revenugeen profits are

being repatriatedincluding because of DTS or because tax and other incentives are
offered to foreign investors? Also, the imports of the foreign investor may adversely affect
GDP 3% In other wordsFDI may not solely generate a surplus #host statebut may be

used as a toplusogénanafed abBbsoad to the inv
isbasetf®or t hrough of f sehloirtiensy whoo fe xhpel omefd at he r
SA will, therefore be adversely affected if the foreign investment did not lead to increased
economicgrowth and ultimately human developméftHence, while a tax treaty may be
useful to attract FDI, this comes?®3Atmust he e x
bear this in mind when deciding whether to exempt a source country from taxation itoorder

attract FDI.

Another disadvantage of FDI is thaependency may be created, especially when the
economies of poorer nations become controlled by powerful foreign M§Cansequently,

FDI may be perceived as a f or mbydadvelopirgc o n o mi

3211, Suwandi, J. Bellamy Foster, 'Multinational Corations and the Globalization of Monopoly Capital’
(2016)Monthly Revievkhttps://monthlyreview.org/2016/07/01/multinatiorcarporationsandthe-
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countrie§*, as alsddentified insection 2.2 abovaNhen part of a country's surplissunder

the control ofa foreign MNC, development and economic growth egaderectontingenton

this being in theinterests of the MNG?? Some, thereforeargue that FDI rendstthe host

state dependent on foreign captale. the host economy becomes enslaved through foreign
financial interests and ownershipwhich in the longterm adversely impacts the socio
economic development of poorer countri&sSA should thus not permit an MNC to usurp
economic power and create a monopoly at the expense of locaf*fimns destroy local
competitord®, including domestic suppliers by importing products and machii&rgA

should also not allow foreign investors to create oligopolistic positiiridence, SAmust
stringently enforce its competition law principles when it realisesutsent privatisation
plans*® in order to prevent oligopolies or monopolies and to fatditefficiency through a
competitive market® This is also underscored by a study, which investigated whether FDI
benefits the poor by analysing whether it improved access to portable water and found that
Agreater FDI i nfl ows Jthwi@vereatcess torportahleswateryin a s s o

developing*economies. o

Also, foreign investos areinterested in profit and not in the development of the host state. In

other wordsthe shareholdecentric and profidriven intentions of foreign investors are not

the same as the social and economic developmental needs of the hdét Amtbese two

objectives may not be aligneBiDl may hinder developmeit?’As asserted by St
absence of democratic structures has resulted in trade rules and abehatlare unfair, in

which policies tend more to reflect corporate and financial interests than the interests of

31T, Chidedelegal Protection of Foreign Direct Investment. A Critical Assessment with Focus on South

Africa and Zimbabwg¢Anchor Academic Publishing 2016) 1.
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developing countries and t*fleis, thdrefoteakky foe 8% n o my
to assess the risks that large multinational gprenvestors pose for its development, as these
corporations yield a lot of power.

Sociceconomic developmentnay alsosuffer because othe potentialGegulatory child |,

which is caused byoreign investorsbeing afforded strong rights by virtue afivestment

treaties®* Host states may not adopt needed laws and policies for the fedkmise they

fear costd* - litigation costs alarge damages award, reputational costs stemming from the

filing of an arbitral case against a host state anesultan decrease in FDY*® Resultantly,

the costs arising from BITs may exceed their benéfitslence, SA6s pol i cymaker s
cognisant of the fact that BITs directly shape the regulatory environment in respect of
numerous crucial policy areas and paditically sensitive®*® Guzman argues that developing
countries face the prisoner's dilemma as they all entered into BITs in order compete for FDI,

despite thereby being worse off than opting for a multilateral investment {f2aty.

Some countries, such &duth Africa and Ecuador, have, therefore, terminated BITs and, for
instance, the Ecuadorian Constitutional Court has considered that the arbitration provisions in
various BITs contravene the constitutidiConsequently anothelisadvantagarises in the

context of fundamentalights. BITs curtail the regulatory discretion of host states since the
Afact ual |l i nkages between invest ment and hu
cul tural r i gilktnost BIA previsians dolnet alarify tineinterplay* For

instance, a BIT may entitle a foreign investor to challenge domestic policies rooted in human
rights®>? However, a host state cannot pursufeeestandinginternational arbitratiortlaim

against a foreign investor which ha®lated the human rightsof its peopleand even its

333, Stiglitz, DaveBpnoebtait D. Hetdtarid MnKoenigahibugi (eds)Taming
Globalization: frontiers of governand®olity 2003) 55; Aguirre n 341.
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ability to bring a counteclaim against a foreign investor is hardly exist&fitAlthough at

the international levekfforts are being made traft aninternational treaty on the issue of
business and humaiyhts*** Nonethelesseven ifsuch a treatyvas ratified, itwill requirea

host state, such as S#9 enact domestic laws whicestablish liability for corporations,
including foreign owned business&¥. There thus exist a serious contradiction since human
rights protection is essential for development and host states often perceive FDI as a tool to
promote developmenit® Also, BITscanprevent host states to employ protectionist economic
measures, despite #& beingessential to safeguard emerging lodadlustries®’ The
conclusion of BITs may also not benefit developing countries because they may subsequently
neglect to improve domestic legal mechanisms and institutions, so that governance quality

suffers®

BITs thus lead to onsided power dynamics wth favour foreign investors and curtail the

policy space of host states, i.enduly narrow the domestic policy tools and thereby
contribute to alossofi sover eignty to regional anmrd gl obz
Also, FDI hashelped to realise inérnational economic integraticand globalisation®® Yet

the downside of globalisation is that it affects the autonomy of host*tatedresulsin SA

losing economic and political sovereigrify.
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Foreign investors may also choose a host state which hesak regulatory systeror
because of tax advantag&dThis may pose the risk of F@ontributing tofissues, such as
inequality, political instability, corruptigh[ t h e puémeighjng the advantages of FiSt.
Transparency and accountability may not bentised, and policies may be adopted which
benefita MNC at the expense of developméftFor instance, a powerful foreign investor

may lobby the host government to adopt lax redprat for its sectof®® Hence, aforeign

investor may utilise weak and coptuinstitutional and legal structures to its advant4ge.

Also, human right violations may occur. For example, when indigenous people in Nigeria
raised concerns about land and water pollution and asked for an equitable share, they were
brutally silenced byhe Nigerian army and reports later surfaced that the Shell oil company

was complicit® Gi ven SA6s regime type, it will have

systems do not inadvertently attract FDI that is not fully in its national inte8éstmust
particularly guaranteggood governance standardsg, should uphold the rule of law,
transparency and corporate governance standamdspmbat corruption, and engage various

stakeholders and protect consunigrs.

FDI may alsocau® raceto-botto m fAp ol | ut i@ enviloranertahdegadaiion and
pollution3® A study that evaluated the relationship between pollution and FDI based on
carbon dioxide emissions, found that foreign investors sought locations with less stringent

environmental law, although the technologies they utilised were less polluting than those

363 E S. Godwin, M. Potocnik, 'The Moderating Role of IlAs in FDI: Implications for Sustainable Develtpme
Global Business and Technology Association, 2018, 24
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used by domestic firmi§! Furthermore, research which investigated environmental
degradation and GDP growth in India found that FDI had a significant impact on carbon
dioxide (CO2) emissions, underlining one of the drawbacks of*FAlso, a study which
examined theelationship between FDI, the environment, and econ@moevth in Nigeria

for the period covering 1970 to 20@Bowedthat FDI increased CQ2vhereas no causal
relationship was established between FDI and economic grétviiso, research in China
found that environmental harm from FDI was greater from OECDhtcies, whereas less
environmental harmin this case sulphur dioxide emissicnsas caused when the FDI came

from neighbouring countries, although the productivity was not as*fi@onsequently, one

disadvantagés thatforeign investors relocate théuirty industriee t o 6épol | ut i on hae
the devel oPpAlntghow@rmhl! dd.hdi s does not take into
F D I3"® $A should thus adopt effectiemvironmental aws and policies to

environment r el iges that 1I5A anforeenvironnmemtadlaws striggently,
conducts environmental impact assessments and educates the public about environmental
protection®”’’ SA must also insist thanvironmentally friendlyproduction technologies are
employed.SA shouldalsodevelop local institutions in order to moderate the environmental
externalities of FDP’® Hence, SA should not neglect the environmental dimension of FDI,
e.g.should enact laws tprotect biodiversityand combat climate changerevent water and

environmetal pollutionandmandate waste reductidf?.

Labour issues can also arise due to FDI. For instance, instead of improving the fate of

wor ker s, FDI may Al eacl|tad edetoait icomatsiogng hien 1
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be competitive®®® Hence, thdoreign investment may result labour exploitationincluding

child labour denial of labour rights, workers being paid below the minimum wage and
suffering the indignities of abuse or dangerous exposure to toxic substaneeatwitrk®®!

SA can countethese issues by adopting robladiourlaws which protect employees.

Al so, recruitment of the few skdil diedd | Daral |
companies and restructuring due to M&As may result in job I688es.

FDI can also createultural dissonance when the cultures in the home and host countries are
very different®®® In the absence of cultural proximity, a government, its institutions and
people may perceive these institutional differences negativelyence, FDI will not be in

SA's national interest if FDI negatively impacted social aspects,if labour and human

rights were breached, workplace safetyas not guaranteedi-DI causes job lossesr its

cultural heritagavas not protected®

SA must thus take steps to overcomevhsous disadvantages of FDI. Instead of SA trying

to attract Aimore FDIO or FDI which does no
F D I*® For FDI to be sustainabteertain characteristionust bemet such as havi nc
car bon f oot p humant Kghts, wankplace isafety, ndiscrimination, and
conforming to transparency standaftfs.FDI must also lead to employment creation,
technology must be transferred, efforts must be made to promote local linkages, wealth must

be fairly distributed, there must be tax accountability, research and development must be
promoted, as well as communitevelopment®® Hence,FDI must not solely contribute to
economicgrowth, but must alsoadvance the socialevelopment othe people ofSA, i.e.

must benefit different stakeholder groups, includergployees and the wider community,

and should not adverselyimpact the environment or undermingood governancg®® SA

%) Mosley, 6Taking Workers' Rights on the Road? Mul
Practicesd (Prine8R2on University 2011) 1
<https://pdfs.semanticscholar.org/7189/0de802b880f39ba46ed20bbc09ff52dcd15a.pdf> accessed 20 December
20109.

381 |bid.

32 yan Dijk and Vander Stichele n 324, 4.

3., Child, S. Marinova, 6 Re MhnagQrgaroResl0(3),#05408,406.Co mment a
3. Du et al, o6lnstitutions and FDI LabAsianEéomn Choi ce:
23(3) 210223, 211.

385 sauvant and Gabor n 369, 4.

386K P. Sauvant, H. Mann, 'Sustainable FDI for sustainable development’, Columbia CenternioralSias

Investment, No.221, 2018;4, 1.
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389 Sauvant and Mann n 386.
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must therefore,adoptlaws andpolicies which positively impact the relationship between

FDI andlong-term economigyrowth, good governanceesmployment, productivity, poverty

and environmental protection i.e. SA must particularly i ma k e FDI wor k
d e v el oP@therwise,dhe risk is that Swill not avert or minimise the disadvantages

of FDI andwill not fully reap its benefits.

2.5 Conclusion

This Chapter has uncovered the motivati@hind FDI, has unpacked the concept of &bd

the different formsand analysed the broader effects, includittg advantages and
disadvantages. It thus serves as a base for the subsequent analysis of how SA can improve its
investment law framework in aay which maximiseghe advantages and minimiséise
disadvantagesn order to therebyacilitate development, good governance and lbegn
growth The discussion of théhistory of FDI including the rise in BITs highlights that
countries have opened theharketsand have strengthenethe rights of foreign investors
through BITs,but thatrecentlythere hasbeen a shift tadeglobalisatiori®* Moreover, the
examination of thalifferent types of FDhas identified thagreenfield FDI has the potential

to promote economic growthbut that FDI does not always create export monopolies.
Vertical FDI is notionally better than horizontal FDI, as it is less likely to drive out local
businessesthough may not lead to sufficient technology transfd&As can enhaoe
competitivenessbut have drawbackse.g. may lead to job lossddeally, SA should attract
mostly greenfield FDI. It should prefer vertical FDI over horizontal ADIshould attract
horizontal FDI in sectors wheiie seeks to acquire knehow throughtechnology transfer.
SA should promote M&As in sectors wheatrés uncompetitiveHowever, while certain types

of FDI are arguably better suited f@A, it is prudent to welcome any type of foreign
investment, including from smatb-medium sized foreign investoand entrepreneur§S A 6 s
FDI strategy should not solely focus on attractMiyCs, as their activitiesnay crowd out

local businesse8MNCs mayalsoader sel y isovergignty. SAOG s

390D W. te Velde, 'Foreign Direct Investment and Development, An historical perspective', Overseas

Development Institute, 2006;29, 25 <https://ww.odi.org/sites/odi.org.uk/files/odissets/publications
opinion-files/850.pdf> accessed 20 January 2020.

¥lK. Rapoza, 6China And U.S. Pushing A Deglobalizatio
<https://www.forbes.com/sites/kenrapoza/2018/10/16/ehmadu-s-pushinga-de-globalization

wave/#75daa2936a7d> accessed 20 January 2019.
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This Chapteihasalsodetailed the respective advantages and disadvantages ddA&Dhust

take particular care that the improvement of its FDI frameworksults in it reapinghe
advantages from FDI. For instance, incentigesld be providedo those foreign investors

who transfer technology and train locals. This is because technology transfer is a particularly
important driver for economic growth. Yet advanced kdww and &€chnology may not be
accessed through FDI.

The disadvantages commonly associated with FiDst becarefully mitigatedby SA For
instance, FDImay lead to human rights and labour abusesyironmental degradation,
cultural dissonancejomination of localmarkets byMNCs and may destroy employment.
Taxes may be foregone, anbfits may be expatriatedlhe government may not opt for
needed policy changes because of fear that clauses in international investment agreements
may be breached S Aelpmédnt mabeharmed.and dependence created. In an effort to
compete for FDISA should not race to the bottom when it comes to adopting legislation to
protect the public good-heassumption that the FDI framework should be improved through
increased protectiomyhich favours foreign investors is too esieled. It ignores the potential
risks that FDI can pose fa host stateSA ought not be deprived atfs ability to adjustits

FDI policy to its specific development needs. However, this does not mearS#hatan

ignore the customary international minimum standard, as discussed in the next chapter.
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Chapter Three: The International Investment Regime
3.1. Introduction

As discussed in the previous Chapter, FDI does not always benefit host sstdtdse
guestionariseswhetherhost states have an obligation to protect foreign invesghsuld

foreign investors seeking the economic benefits from host téestoFcognise and accept

that this type of economic enterprise may also incur risks? Can host stateiguotec

foreign investors be realised without compromising national interest and sectwityhas
international law addressed this matéed by what international obligations is SA bound
when improving its FDI frameworkPhese are some of the key isstede analysed in this
chapter These questions are relevant to the present study since these considerations will be
important wherSA seeks to develop iisvestment law framework

This chaptethusexamines principles that haeeolvedin response t@oncerns surrounding
the protection and control of FDT.he key focus ofthe next sectiofis the emergence of the
international minimum standard of treatment othetreatment standardgjhat legal duties
theyimpose on host statemdwhat protectiortheyafford to foreign investors. As treatment
standards safeguard foreign investment, thay attract more FDI. Understanding how these
standards operate is crucial in an appraisal of f®% can boost its investmeriaw

framework.

The subsequent semti 3.3 then examines how a host state, such as SA, can exercise control
over foreign investors, e.fpy establishing prentry conditionsandthrough domestic laws
tailored to the investment frameworkhis right of jurisdiction over the activities of foge
investors within state territories constitutes a customary international rule rooted in the
concept of state sovereignty..It is a power that can only be restricted by international legal
duties based upon custom, bilateral, regional or multilateesdtytr commitments and

economic necessii’ It has been stated that

¥ U F. 1. Shihata, O6Regul at i of 2<htp:/aovedss.neitsaniplevest ment 6,
chapters/c13/E67-03-04.pdf> accessed 20 December 2019.
3937, Pollan,Legal Framework for the Admission of F{BIven International Publishing 2006) 55.
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A[f]l]rom the viewpoint of customary inteil
country may allow for the entry, or admission, of foreign investment into its territory
is basically a matterof policy left to the discretion of each country without any

general legal obl® gation in this respect

Consequently, pon entry into a host statsuch as SAthe foreign investor is bound by its
domestic lawsalbeit within the confines dhe customar international minimum standard of
treatmentand applicable treaty standard$ie analysis of #sestandard andhow host state
control can be exercisedrovides the background for the evaluation of the Saudi FDI
framework in Chapter four.

3.2 TheCustomary International Minimum Standard of Treatment

Under international law, SA has an obligation to protect foreign investors in its teaiidry

it is essential to understand what this customary international minimum standard of treatment
entails.This makes it possible to analyse in the next Chapter whether SA meets this standard
or must take steps to improve its investment law framework in order to bring its law in line
with it. The international minimum standard of treatment has emerged over difpecome
international customary lai° Incorporated within thisstandardis protection for foreign
investorswhen they enter host staf&8 Initially, customary international law offered only
basic guarantees through a remanding and vague internatiomalnimum standard?’

The standardhas developed from the principles of exclusive territorial jurisdictgiate
sovereignty, responsibility of states for injuries caused in its territory to the person or

property of aliens, and diplomatic protectith.

¥ '.F. 1. Shihata, o6Recent Trends Rel daGSiDRev..FIlg9(B.ntry of
47, 4770; C. Day WallaceThe Multinational Enterprise and Legal Control: Host State Sovereignty in an Era

of Economic Globalizatio(Martinus Nijhoff 2002) 288.

39° M. Orellana, 'The Minimum Standard of Treatment (MST), The Center for International Environmental Law

| ssue Br i-8gif<bttps://@vdnlcigl,org/dqeontent/uploads/2015/03/investment_10Nov03.pdf>

accessed 20 December 2019.

39| Brownlie, Principles of Public International La¢QUP 2008) 524; De Schutter et al n 323, 63.

397T H. Yen, The Interpretatia of Investment Treati¢Koninklijke Brill 2014) 156.

%E. Borchard, 6The " Mini mum St arMthlrRev, 38@)f 44461le Tr eat me
443; Z. Douglas et al,he Foundations of International Investment Law: Bringing Theory Into iee@UP

2014) 46; Yen n 397, 156.

67



International law requires that aliens are to be safeguarded by their host%statehe

majority of cases states have opted fordi pl omat i c action or I n
proceedings on [behalf of their subjects in order]...to ensure, in the person safbiscts,
respect for the r (P Atmugb this is anly soft lave it is mfluential | a w.
and reflects the position austomary international lawndis a standard expected by the

more developed FDI investof¥.

During colonialism,diplomatic protection of aliens was extended to their investments and
property and this ensured protection against economic measures and expropriation in
developing countrie®? It reflected the demands of investors in capital exporting states who
criticised what they felt were the inadequacies of the national treatment stéfitiaray

argued that the legal and political institutions in developing countries were unstable, and
incapable of safeguarding their investmefifsA similar viewpoint was challenged ithe
exchange between the Mexican Foreign Minister Eduardo Hay and US Secretary of State
Cordell Hull. Mexico argued that

Athe foreigner who voluntarily moves to a
personal benefit, accepts in advance, togetivgh the advantages he is going to
enjoy, the risks to which he may find himself exposed. It would be unjust that he

should aspire to*®a privileged positiono.

Thus, Hay asserted that a host government does not have to afford its aliens favourable
treatmet, as it would contravene therinciples of equality*°® In contrast, US and European
countries insisted that host states must adhere to an international minimum standard, which

overrides domestic laws so that aliens and their property are prot¥ctébis was

399 |nternational Law Commission Draft Articles on Diplomatic Protection 2006, Article 1.

0% Case Concerning Mavromatis Palestine Concessip9284) PCIJ Series A No 2, 2; J. W. SalacT$e Law

of Investment Treatig@nded, OUP 2015) 312.

;‘z;A Sanchez Mussi, O6lnternati on@a$ADIRL-2j3mum Standard o
Ibid.

03 See section 3.2.1 below in respect of the national treatment standard. K Thiée3rigins of International

Investment Law: Empir&nvironment and the Safeguarding of Cap{@UP 2013) 49.

%4 Sanchez Mussi n 401.

“%% Official Documents (1938) 32 AJIL Supp 181, 188.

% salacuse n 400, 57.

97 |bid.
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considered to be a better way to assure foreign investors that it was safe to do business in

their countries?

®In 1937, Lauterpacht remarked that

AL T ]t i-established wpeirciple that a State cannot invoke its municipal
legislation as a reasonof avoiding its international obligatian. Thisapplies in
particular to the question of treatment of the persons of aliens. It has been repeatedly
laid down that there exists in this matter a minimum standard of civilization, and that

aStatewhichfali t o measure up to that st ndard i

This principle has since been enshrined in Article 27 of the Vienna Convention on the Law of
Treaties 1969. However, the Calvo doctrassertsthatt i s t he host clst at ed:
applies tointernational investment disput&$ Only local remedies should be available to

aliens who experience injury in host state territotfés The Calvo doctrine (named after
Argentinian jurist, Carlos Caly* prescribes that a host state is independent and sovereign

and that other states cannot intervene, whether by force or by diplétiaeyother words,

they cannot be treated more favourably than its domestic invétamsthis way, aliens are

to be protead by the principle of equal treatment which forms part of the national treatment
standard’® In sum, acceptance of international law is viewed as an affront to national
sovereignty, as it is believed to gamamEr mi ne

affairs on its own territor§*°

The customary international minimum treatment standard was developed as a repudiation of

the national treatment standastipulatedin the Calvo doctriné'” As its name suggests, this

%8 |bid.
4094, LauterpachtQppenheim, International Lag®th ed, CUP 1937) 283.
“0Cc . M.  RIpating Expectations: Assessing the Leferm Legitimacy and Stability of International
Llln vest ment UBRalwdlL(725061,8727728.
Ibid.
12 A K. EI-Din Izzeddin,The Calvo Doctrine and the Hull Formula: Prospects for HarmgBgokVenture
Publishing 2017).
“13R. Lillich, The Human Rights of Aliens in Contemporary International (Manchester University Press
1984) 1617; Salacusa 400, 59.
““Ryan n 410, 728.
13 |pid.
16 M. Valenti, 'The protection of general interests of host states in the application of the fair and equitable
treatment standards', in G. Sacerdoti et al (€8ks)eral Interests of Host States in International Investment Law
(CUP 2014) 29.
1" Chidede n 33177.
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standard is regulated by customsource of international laf¥® Although some customary
law is codified, as illustrated by the Vienna Convention on the Law of Treaties" 6%
generally unwritten and requires state practice @gidio juris.*?° Hence states must widely
engage in theractice and there must exist the belief that there is a legafdufiis was

explained in théNorth Sea Continental Shelase$?

Whereas state practice can be evidenced through diplomatic communications, policy
statements, domestic legislatjorcourt decisions, international correspondence and
international governmental affaffg the opinio juris condition requires that the state practice
Afoccurs in such a way as to show a gener al

I**¥ leisd insufficient that there is only a settled practiGeor just anopinio juris

i nvo
without consistent state practit® The fact that not all states conform to a practice does not
mean that there is no customary international ftflénstead, it is believed thatage conduct
conforms to the rule and the state that acts inconsistently is undetsto@ch the rulé*®
Chidede remarks that the customary international minimum treatment standard remains
uncertair?® Others have also observed that custom in interndtlanamakes it difficult to

delineate the general rule which arises from state practicepnio juris.**°

Reference to the international minimum treatment standard of aliens has been made in
Commerce, Friendship and Navigation Treaties, BITs and iCtmvention establishing the
Multilateral Investment Guarantee Agency (MIGA}.Whilst some treaties direct that the

host state shall not afford treatment below the customary international minimum treatment

“18 Statute of the International Court of Justice, Article 38(1)¥h)Byers,Custom, Power and the Power of
Rules, International Relations and Customary International (@uP 1999) 121.
“9T Hillier, Sourcebook on Public International Lg®avendisHPublishing 1998) 103.
22(1’ A.K. Bjorklund, A. Reinisch|nternational Investment Law and Soft Lé&dward Elgar 2012) 19.
Ibid.
422 North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark; Federal Republic of Germany
v Netherlands)ICJ Repats 1969, 3, 44.
23 Salacuse 400, 45.
24 North Sea Continental Shelf Case281,43.
2> Case of the SS Lot(927) Judgment No 9 of 7 September 1927, Series A No 10.
428 | egality of the Threat or Use of Nuclear Weap@hsvisory Opinion) July 8, 1996, ICJ Reports 1996, 226;
C. Greenwood, 6éSources of I nteiZnational Law: An Intr
<http://legal.un.org/avi/pdf/ls/greenwood_outline.pdf> accessed 20 December 2019.
;‘Z The Republic of Nicaragua v The Unit8thtes of AmericdCJ Reports 1986, 3, 98.
Ibid.
29 Chidede n 331, 77.
430V Lowe, International Law(OUP 2007) 36; S. Ripinsky, K. WilliamBamages in International Investment
Law (British Institute of International and Comparative Law 2008) 26.
“3Lvalenti n 416, 2628.
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standard, others stipulate that host states shaatldreat foreign investors less favourably

than domestic investors or those from third paftiésThe exact content ithus fiercely

debated"*® Disagreements between countries about the nature and scope of the standard have
resulted in a lack of clarity ifit he | aw of state respdAsibili
fundamental weakness with the international minimum standateei®fore that there exists

no international consensus as to which legal safeguards foreign investors ought to be
afforded.

Thesecontroversies have acted as a catalyst for states to enter into BITs in order to clarify the
precise scope and meaning and thereby safeguard their investinamishin these BITSs,

they guarantee that foreign investors will be treated in accordance witdus/dreaty
standards, such as the fair and equitable treatment or full protection and security standard or a
nontdiscrimination standard, either through the national treatment standard or by the
inclusion of a most favoured nation clause, as discusseavb& While it has been argued

that the many different BITs constitute custom under international law, this appears
incorrect™’ This is because the two requisite elements that make up custiate practice
andopinio juris - are not preserdt® Nevertheless, these BITs have continued to facilitate the
consolidation of customary rules, e.g. in respect of the treatment of expropriated {foperty
and it is likely that BITs will further crystallise customary international law rules, owing to
the factthat theyinform how a particular state defines the proper duties under international

440

law.”™ What this means is, the customary international minimum treatment standard will

continue to evolvé*

32 bid.

433D, Collins,An Introduction to International Investment L&GUP 2017) 96.

““OECD Directorate for Financial and Enterprise Affai
I nternational I nvest meternationaldnvestméntiin 2004/30)d; CRidedeenr33l, 78.n

“®*p. Dumberry, O6Are BITs Representing the "New" Custo

Law?06 PenriS0irit'0.Rey28(4), 673701, 676.

3¢ valenti n 416, 2628; |. Tudor,TheFair and Equitable Treatment Standard in the International Law of
Foreign Investmer((OUP 2008) 67.

3" Dumberry n 435, 701.
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2015 175.
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At present, the customary international minimum standardocan def i ned as fino
than a set of rules, correlated to each other and deriving from one particular norm of general
international | aw, namely that the tf%atmen
When these fundamental international tgtare breached, international responsibility is
triggered, entitling the alien to claim against the host state once local remedies have been
exhausted®® In Glamis Gold Ltd v The United States of Amefitat was explained that for

there to be a violatioaf customary international law that

an act must be sufficiently egregious and shockmgross denial of justice, manifest
arbitrariness, blatant unfairness, a complete lack of due process, evident
discrimination, or a manifest lack of reasonsso as ¢ fall below accepted

internationf®@l standar dso

Given that the international minimum standard requires a relatively high standard of harmful
conduct, foreign investors may have concerns in relatiddAowhich has an international

record of arbitrary Heaviour®® In terms of the actual content of the international minimum
standard SA must ensure that it does not perpetrate any egregious and shocking acts, and it
cannot deny justice” SA mu st fiact in good faith ...o
ar bi t r.*8 Howewers thed concept of denial of justice, which is fundamental to the

standard, is néd% a o6precise formulab.

442 A H. Roth, The Minimum Standard of International Law Applied to Aligh$V. Sijthoff 1949) 127; OECD,

International Investment Law: A Changing Landscape A Companion Volume to International Investment
Perspective¢OECD 2005) 81.
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work-agenciegdo-FDI> accessed 20 December 2019.
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“8E_A. Mann,The Legal Aspect of Money: with Special Reference to Comparative Private and Public

International Law(Clarendon Press 1992) 510.
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When the standard is referred to in BITs, this does not elucidate what the contenf*heans.

A [ mfdir and inequitable treatment.€i® somewhabpenrended standard, but it may be that

in practice no more precise formula %an be
Nevertheless, tribunals are in agreement that the standard requires procedural and substantive

due proces$?

It has been gued that the standard can enable challengegeconomic lawf the host

state®>® For instance, somarbitral tribunals have averred that the international minimum
standard obliges host states not to amend their legal obligations which were in ogration

the time of the foreign investmeht. Such an approach prevethe host state from enacting

new laws and regulations, including measures to further social policy aftmsthe foreign

investment was made in the host sfateHence,the host state's fioy spaceis severely

curtailed, resultingim fAr egul atory chill o, as | aws and r
because the foreign investor expects tfisHowever, as governments can determine the
adoption of new laws, it is questionable whethechsan assessment falls within the due

process frameworfl’ Nonetheless, SA should be concerned, just like the European
Parliament that arbitrators can evoke investor protection provisions in investment
agreements in order to rfergull [44 )ividleo $A could | egi t
expressly safeguard its fright to regul at ec
foreign investments are conducted in a way which is sensitive to environmental, safety or
health concerrig®, it could also opt not to conclude any further BITseag, Norway has

done?®°

50 porterfield n 447, 89.

“!\Waste Management IndJnited Mexican Statg@ward), Case No ARB(AF)/00/3, 95, ICSID (WB) (30
April 2004).

52 |bid; Porterfield n 447, 94.

53 bid (Porterfield) 95.

4% See e.g.Qccidental Exploration & Production Co v Ecuad@NCITRAL Arbitration)(2004) para.191.
553 W. Schill et allnternational Investment Law and Development: Bridging the (Bamvard Elgar 2015)
405.

56 Also see Chapter two, section 2.4.2; ibid.

5" porterfield n 447, 96.

“58 European Parliament Resolution of 6 April 2011 on the future European tideaianvestment policy
(2011/2203(INI)) paras 24&31https://www.europarl.europa.eu/sides/getDoc.do?pubRef=
/IEP/TEXT+TA+P#TA-20110141+0+DOC+XML+VO//EN> accessed 20 January 20207. Johnson, C.H.
Gibson, The Objections of Developed and Developing States to Im&ister Dispute Settlement, and What
They Are Doing about Them', l.W. Rovine (eds)Contemporary Issues in Internatidn@rbitration and
Mediation: The Fordham Papers 20(8xill Nijhoff 2015) 262.

5% SeeNorway Model BIT 2007, Article 12.
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Moreover,in recent times it is no longer a prerequisite to show that an act is egregious or
outrageousbut inequitable and unfair treatment suffioghout bad faitH'®* This may be of

particular relevance t8A, that has built up a significant reputation for not fully upholding
universal human right€? Also, as discussed in Chapter fquthe Saudi Arabian judicial

system is highlyopaque.A foreign investormay not receivejustice if a dispute arisé§?
Suchaview amongst foreign investors is likely deter FDI ands an issue thaBA will have

to consider when attempting to attract the right FDhe vagueness of theternational

mi ni mum st pjradjulicatbrs & guategislative authority to articulate a variety of
rules necessary to achi eV%This rhagfuettheseatimgrit s o b j
that an overly open trade poli@gmbedded in BITsan be dangerous f@A and may give

rise toFDI protectionism.

When tle customary international law minimum standard of treatment of adm®ached,
international action may be taken against the host state on behalf of the alien who has

suffered harm after local remedies have been exhaustie lajien®®® Accordingly,

Al t] he i nter @aid theo stamdard sequaeanlny.aa) dhe applicable

principles of international la& b) analogous principles of justice generally
recognized by States that have® Theasonat
Acustomary mini mum st anéand drovideb a mimireuent me n t

standard guarantee 8§’

There therefore exists acertainbaseline threshold that mandates aliens are treated decently
and which operates irrespective of whether a statpen to foreign investment or ritt.

Nonetheless, this is not a precise formulgtamthere can exist big discrepancies betviieen

61 Mondev International Ltd v United Stat@@ase No ARB(AF)/99/2, 116 (ICSID (WB) 11 October 2002.

%2 Shehadn 446.

463 E . seRidaria Colage Sally Corporation (Finland) v The Saudi Corporation for Research and
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M. Paparinskis, 6The International Minimum Standard
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treatment/> accessed 20 December 2019; OECD n 442, 81.

% The American Law Institute's Restatement (Second) of Foreign Relations of Law of the United States, 1965,
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judicial systems bstatesresulting in the customary international law minimum standard of
treatmentbeing illdefined Ultimately, a consistent and general practice by states has to be
shown to exist for there to be a minimum stand&t&/et the assertion that there exists a
customary international minimum standard of treatment, that is to say, how states actually

behavein practice, has not been confirmed by empirical resefch.

States can either afford the customary international minimum standard or the relative national
treatment and mosgavourednation (MFN) treatment standaft!. They can also opt for
absolute standds, which include the fair and equitable treatment and full protection and
security standard? By opting for a treatment standard, such as the national treatment
standard, the MFN standard or fair and equitable treatifieit) standard, some of the
problems with the international minimum standard can be overcdfost importantly,the

very high legal threshold which must be established to demonstrate a breach of the
international minimum standardoes not need to be met, batlower legal standard
Consegently, foreign investors feel more reassured when they enter a host state which
guarantees a standard in excess of the international minimum stamndeecb meseasier for

themto arguethat they have been wronged by the host state.

Moreover, a clearer legal standard can be agreed upon by states entering into BITs and other
international investment agreement$A$¢). It is, therefore important to analyse these
different standards which are typically included in Bff$This is pertinat sinceSA has

entered into various BITs, as discussed in Chafdar. Also, it may well be that any
standard higher than the standards currently affotdegaudinationals may be considered

unfair towards domestic entities r contrary interestSdaedts thenpatentiab n a |

regulatory chill and the resultant negative

3.2.1 The National Treatment Standard

489 porterfield n 447, 8B2.
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471 salacuse n 400, 384.
472 bid.

43 Tudor n 436, 67.

75



The national treatment standard is particularly important in the context of investigating how
SA can improve its investment framework to attract and promote FDI and to thereby promote
long-term economic growth, good governance and developnidns. standad endorses
equal treatment.e. requires thaforeign investors will not be treated less favourably than
locals once they are establishedSiA.*"* This is vital for a country which wants to send out

the message that it is open to trade. This researchsatigatethe host staten this caseSA T

should consider embracing the spirittbfs standard, namely, equality of treatment, in the
enactment of its laws, regulations and policies, except where this contravenes the public
interest or endangers natiorsgcurity.Hence, while SA must comply with the international
minimum treatment standard, it showddditionally enact lawswhich do not discriminate
against foreign investorslinlike the customary international minimum standard, the national
treatment stadard is a treatpased duty which does not amount to customary international
law.*” SA should also consider including this standard in future BTRe. United Nations
Conference on Trade and Development (UNCTAD) holds thati s t he fAsingl e

importat st andard of treatment enshri*“fed in int

If SA incorporaté this standard in a BI'®r other 1A it will guarantee foreign investors the

same rights and conditions as local businegbesebyprohibiting regulatory favouritisnt’”

This standard ensures that foreign investors are not discriminated against because the
investment is owned by a foreign natiofi&llt is distinct from the customary international

mini mum standard whi ch imeat*iheselaifecdinMetbagexe e o f
Corporation v United State$® However, customary international law prohibits host states

from differentiating between aliens and nationals, and thatnighe administration of

justice®®*

“7* OECD Directorate for Financial and Enterprise Affairs n 434, 8.

475 A.P. Newcombe, L. Paradellaw and Practice of Investment Treaties: Standards of Treatfiemwer Law
International 2009) 149.

“*UNCTAD, o6National Treatmento6 (UN 1999) 1.

"7 Collins n 433, 97.

78 |bid.

47°R. Jennings, A. Watt§ppenheim's International La(@th ed, Longman 1992) 933; Newcombe and
Paradell n 475.

“80 Einal Award of the Tribunal odurisdiction and Merits, 3 August 2005, para.25.

81 Newcombe and Paradell n 475.
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Thereshouldexist a comparablsetting for foreign investof$? Not onlyde jure but alsode

facto discrimination is proscribe®> However, it can be challenging for tribunals to
determine whether the standard has been breached as a comparison must be ufffertaken.
ShouldSA only be compared with other stat@gh a similar regimeforeign investors may

soon recognise th&A is not as safe an investment location as other countries. It is for this
reason that some BIf® only offer this standard when there is a comparableiker |
circumstance between the domestic competitor and foreign in&Stor.

When tribunals are in the process of determining whether a host state has breached the
national treatment standard, they will engage in a threaged analysi&’ First, it is
assessd whether the foreign investor was treated unfairly by making recourse to
comparator§®® Second, it is examined whether the foreign investor was treated less
favourably than the local invest8t This may be relatively meaningless in countries where
even néonals are treated harsHiY Finally, it is evaluated what the intent of the host state

was, and whether different treatment is justifigbfe.

The question as to whether there are o61li ke
investors!®? However, it is unclear whether the domestic and foreign businesses must operate
within similar kinds of businesses or in the same industry s&€tdhis is reminiscent of the

lack of claritywith the international minimum standard. Methanex Corporation v United
States' like circumstancesvere construed narrowly. Yet as this is a NAFTA case (settled

under the UNCITRAL Rules), it may not be useful to determine how national treatment

4825 Wen, 'Evolution of Nomliscriminatory Standards in China's BITs in the Context oiGHiha BIT
Negotiations' (2018rhin.J.Int.Law 17, 799840, 802.
483 R. Klager,'Fair and Equitable Treatment' in International Investment (&wWP 2011) 283.
“84\Wen n 482.
85 E . see Article 2(1) of the Japafietnam BIT of 2003.
86 Klager n 483.
;‘:; R. Dolzer, C. SchreuePrinciples of International Investment L®UP 2012) 200.
Ibid.
89 |hid.
499 Shehadi n 446.
91 Dolzer and Schreuer n 487, 200.
D, A. Collins, 6National treatment in emerging marke
University London, 130, 4
<http://openaccess.city.ac.uk/2395/1/National%20Treatment%20iBfarging%20Market%20Investment%2
OTreaties.pdf> accessed 20 December 2019.
93 |bid.
494 Award, 3 August 2005, 44 ILM (2005) 1345.
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provisions in respect of investment law agreements should be interptetetthe issue is
that a small domestic business is clearly different ddNC but according to the national
treatment standard both would have to be treated &fike.

Yet as this research suggests, if the idea of the national treatment standard (equality of
treatment) was embedded within the domestic lawSAyfa distinction could be drawn in
respect of small and larggze enterprises irrespective of their nationalltlgis way it may be
ensured that potential problems that arise from interpretations of the national treatment
standard by arbitrators are minimised through carefully drafted laws. In this respect, a case
heard before th€ourt of Justice of the Europedéimion found that arbitrators will have to
recognise that national sovereigrdljows a state to take measures in its national interest,
even ifthis negatively affect the foreign investmerit’ The behavior of the state must not
however be arbitraryor biased in favour of domestic companfég.

When it is alleged that the national treatment standard has been breached it falls upon the
claimant to make out prima faciecase of less favourable treatmé&fitAssuming that this

has been demonstrated, it falls nphe host state to refute the allegafithSound policy
reasons may supply justification for discriminatt8hMuch also depends on the way the

standard has been worded in a BIT or 1fA.

An investor has to show thdie was treated less favourably in comparison to local
competitors in similar circumstances and is not required to pribee there was
discriminaton because otis nationality®®® National treatment thus ensuresmpetitive

equalityas unfairly enforced laws astiminated which can promote economic efficieRty.

9 Dolzer and Schreuer n 487, 1385.

9 Collins n 487, 4.

497 Association Eglise de Scientologie de Paris & Scientology IntemaitReserves Trust v the Prime Minister
of the Republic of Fran¢€-54/99, ECR [2000]-D1335, 1826.

%) . Golea, B. Birik, O6National Treat mdcaluriung | nt ernnat
55, 2, 174183.
9% Marvin Felman v MexicdCSID Case No Arb (AF)/99/1, Award, 16 December 2002.
500 i
Ibid.

01 Gami Investment v Mexi¢@004) 44 ILM 545jbid.

%02 p - Muchlinski,Multinational Enterprises and the La{@nd ed, OUP 2007) 62@23.
*%3 Marvin Felman v Mexica 352, 181 and 169.

%4 Collins n 42, 7.
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Notwithstanding these benefits, this standard liritd Gability to seltgovern, as foreign
investors cannot be singled ofit.SA thusloses itsability to differentiate between domestic

and foreign blsesses to realise some degree of operative eqd¥lityhis can be a
disadvantageas it does not alloBA to create an equal playing fiele,g.via the imposition

of higher licensing fees on foreign investors who use infrastructure more in comparison to
smaller local firms?’ Singapore, the Philippines and Indonesia have not included national
treatment standard provisions in their BITs, so that they can impose different laws on foreign

firms at their discretion®®

Even when countries grarnhis standargd they may have to treat foreign investors more
favourablyif the domesticlaws fall below the customary international minimum stand&rd.

The national treatment standard does not guarantee sufficient protection in host states which
are unstabf@®, thoughthe customary international minimum standard sepméntsit.>** This

is because the national treatment standard has no inherent substantive’tolrtamte, bst

states have sonwiscretionand are onlycurtailed by the customary international minimum
standard.As the international minimum standamhly proscribessufficiently egregious
breache¥? this is not a significant constraint for host states. While these laws may not
compel a country to behave in the way a foreign investor would like, countries inciling

will be aware of the need to continue attracting FDI, which will impose indirect restraints on
any practice that foreign investors would condemn as creating an impossible investment
climate. An alternativestandardto the national treatment standardttie MostFavoured

Nation Standard (MFNand which can also be incorporated in investment agreements in
order to assure foreign investors that their investments areasdféo thereby improve the

investment environmenas discussed next.

3.2.2 The MostFavoured-Nation Standard (MFN)

% Collins n 433, 97.

%% |hid.

97 |id.

%08 |_, Malintoppi, C. TanJnvestment Protection in Southeast Asia: A CoubtrCountry Guide on Arbitration
Laws and Bilateral Investment Treati&ill Nijhoff 2016) 98.

% Dolzer and Schreuer n 487, 178.

19 Collins n 492, 8.

> |pid.

*12 Newcombe and Paradell n 42319.

13 Glamis Gold Ltd v The United States of Amerld®NCITRAL, Award, 8 June 2009, para 22.
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The MFNstandard s a 6close cousind o f*This e becausei on a |
the idea of likeness plays a central rdfeBoth standards attempt to eliminate discrimination

and require that a comparison is undertak&nWhereas under the national treatment
standard a comparison is made between foreign and domestic competitors, under the MFN
standard a comparison is made betmwehird state investors and foreign invesfofén Case
Concerning Rights of Nationals of the United States of America in Mardtdabe

Il nternational Court of Justice explained t

treatthent 6.

Like the national teatment standardthis is a relative standard intended to provide
fireatment...[which is] not less favourable than treatment extended by the granting State to a
third State or to persons or things in the same relationship with that thirdoStawithout a

MFN clause, states will try and obtain more favourable treatment than other’states.

MFN standard ensures that a comparison is made at the international level to assess whether a
foreign investor is treated less favourably than another foreign invesim can invoke an
obligation from the host stat& The foreign investois guaranteedhe same competitive

conditions as other foreign investors in similar circumstarfces.

A MFN clause can be conditional or unconditiotfdlA conditional MFN clause meartkat

a benefit that has been granted to another third state has been conferred in exchange for a
concession from that state and another state can evoke the benefit under the MFN clause if it
also confers the concession to the statén unconditional MFNclause extends the benefit

which is conferred to a third state to another state with which a MFN clause has been

°14J. Kurtz,The WTO and International Investment Law: Converging Sy§ebR 2016) 79.

°1% A.D. Mitchell et al,Non-Discrimination and the Role of Regulatory Purpose in International Trade and
Investment LaWEdward Elgar 2016) 64.

*1° pid.

17 |pid.

*18 Judgment of August 27 1952, ICJ Reports 1952, 176

19 G, Wang,International Investment Law: A Chinese PerspeaxdiRoutledge 2015) 342.

%20 |nternational Law Commission, Draft articles on mfastourednation clauses, Article 4, in The Mest
Favoured Nation Clause, 19Uited Nations Year Book of the International Law Commiss8x8, Vol. Il

Part Two, 8; L. Vanhoraeker Intellectual Property Rights as Foreign Direct Investments: From Collision to
Collaboration(Edward Elgar 2015) 87.

#2'T  Cole, 6The Boundaries of Most Favored -WEYion Tre
Mi ¢ h. J, 33 58%586|539.

%22 pid.

*22p_Muchlinski et alThe Oxford Handbook of International Investment [(@WP 2008) 22.

24 Newcombe and Paradell n 47199,

2 |pid.
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negotiated without this state having to provide a conces&idiconomic thedsts observe
that unconditional MFN clauses advance liberalisatibtrade more than conditional MFN
clauses?’ Modern BITs normally contain MFN clauses which are indeterminate,

unconditional and reciprotin order to promote FD1*®

Generally speaking, the MFN standard guarantees that provisions which are contamed in o
treaty are transposed to anothBor instance, ifMaffezini v The Kingdom of Spaiff a
foreign investor from Argentine successfully relied on a MFN standard to evoke a provision
in the ChileSpain BIT of 1991and couldbenefit from a more beneficial dispute settlement
article - to directly arbitrate instead of having ficst go throughlocal dispute settlement, as
provided for by the Argentin&pain BIT of 1991.This standardhus promotesfide facto
multilateralism ininternational investment la3%*°, aslegally binding provisions are entered
into between several countries. The safeguards which are included in one BIT are extended to
all foreign investors who can rely on a BI¥.MFN provisions areéhusfrequently employed

to substitute BITs with more favourable provisions contained in-garty BITs>3? Yet the
scope of the provision depends on the intention of the pattisEN clauses provide greater

certainty for foreign investors who are concerned about arbitraryrteeainSA generally.

Countries often limit the MFN standard, so that it only operatesegstablishment>* This

allows host state to subject foreign investors to whateargry conditions they choose to
impose>® It is also a common practice for states to exclude trade preferendes a
regional trade arrangements or customs uriidrHowever, most MFN clauses contain
general assurances that extend to all matters covered by a BIT, except for certain minor

areas’’

528 |hid.

27 bid; A. Reinisch,Standards of Investment Protecti@®UP 2008) 66.

%28 E g. see Article 2 of the BIT between Germany and Bangladesh; S.W. SohilMultilateralization of
International Investment La¢qCUP 2009) 121.

2% (ICSID Case No ARB/97/7).

%30 hid.

>3 bid.

#32p  R. Thul a sFavdunedNsiton Treatiensirt Internianal Investment Law: Ascertaining the

Limits through Interpretative PxX4 nciplesd, Amsterdam

*3*Anglo-lranian Oil Co Case (UK v Iran)952 ICJ 93 (Judgment on Preliminary Objection of 22 July).
°% Collins n 433, 111.

%% |bid 112.

%38 |pid.

%%" Cole n 375, 557.
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One risk with the MFN standard is that it operates in an unconstrained nzartheurtails

the ability of host states to engage in poliogking®®® This can occur whe the term
6treatment6 is broadly constr ue doyothersthrdnl y ¢
party BITs and not including any disadvantag@sSuch a broad construction was adopted in
Siemens AG v The Argentine Republiby the International Centre for Settlement of
Investment Disputed@SID) Tribunalwhere thdribunal madet clea that

At here may be mer iétfor other partiesto lpenebit fransiti they o n t |
also should be subjected to its disadvantages. However, this is not the meaning of an
MFNclauséi t rel ates only to.nhore favourable

Rodrigruezargues that this is an overly broad interpretation, as the objective is not to assure
that various beneficial rules contained in thiarty treaties are aggregajduit that foreign

investors receive equally competitive treatnméft.

The International LawCommission has pointed out that the interpretation of MFN clauses
dependson the type and scope of the duty assuritiédrhis will be relevant for foreign
investors when considering investing3®. When an advantageous provision is contained in

a thirdpartyBIT, this can be construed as an entitlement that arises from the time it has been
offered to the third country** In the alternative, the favourable provision can be viewed as
giving right to a claint® If this was the case, all beneficial provisions woaldomatically
become incorporatei® However, this may be a too expansive apprdacAn unconditional

MFN clause which a) confers establishment rights, b) provides explicitly that advantageous

provisions in other BITs operate and c) additionallyaranteeshe national treatment

38 |hid.

%% bid 5.

249 |CSID, Decision on Jurisdiction, 3 August 2004, Case No ARB/02/8.

41 |pid, para 120.

A F. Rodr i gravaredNatioh BlauseNhdrgetnational Investment Agreements: A Tool for
Treaty Sh opJhi 26(t),89102 89.0 0 8)

*43 Report of the Working Group on the 'Md&avouredNation Clause', UN Doc A/CN4/L/719, 20 July 2007,
para 34.

>*Thulasidhass n 532, 8.

%4 |bid.

%4 |bid.

#’7. Douglas, 6The MFN Clause in | nvhees tRwmeinltBD® r(b2 Otlrila)t i
2(1), 97113, 105.
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standard is attractive to foreign investors. Although such a provision may promote and attract

FDI, caution must be exercised. The relationship between the host state and the foreign
investors may become unbalané&An overly broadMFN clause may not sufficiently
preserve SA0ds **rasdgmay hintdeoSrAyd sp cavbeirl i ty t o pr omot
Another standard, which can be included by SA in investment agreements, is the full
protection and security standard, as discussed next.

3.2.3 The Full Protection and Security Standard

The full protection and security standard is normally invoked when violence or civil unrest
erupts and affects the investment, though in practice this provision is not frequently’lised.

applies to fisituaions where the physical security of the investor or its investment is

c o mpr o mtCorsequedtly, a host state must police the territory with due diligence to
prevent damage to the foreign investor's physical investments by loaimgdglism or during

times of social unrest? The standard is breached if the state doesahet actiorr>® What is

more, the host state should not contribute towards or promote disturBrames,is required

to take precautionary steps to suppress physical violence in accowdémtlee resources it

has at its disposaf® It is the case thaBA is a target for terrorist activities and its decisions
regarding starting wars with other countri

viability for long-term investment>®

48T, Sharmin, 'The MEN Clause in Investment Law and Arbitration: A Developing Countries Perspective’,
(forthcoming) in J. Chaisse et al (eddandbook of International Investment Law and Po(Bgringer 2019) 1
i%, 33 hittps://papers.ssrn.com/sol3/papers.cfm?abstract_id=342&bt@essed 20 January 2020.
Ibid.
50 Bjorklund and Reinisch n 420, 230.
1 BH Group v ArgentinaFinal Award, 24 December 2007, para.3#ron v ArgentinalCSID Case No
ARB/01/3 Award, 22 May 207, para.287.
2T, Weiler, The Interpretation of International Investment Law: Equality, Discrimination and Minimum
Standards of Treatment in Historical Gert(Martinus Nijhoff 2013) 59.
*3Vena Hotels v EgypAward, 8 December 2000 (2002) 41 ILM 896.
**Tecnicas Medioambientales Tecmed SA v The United Mexican, Siatesd, 29 May 2003 (2004) 43 ILM
133.
**Noble Ventures Inc v Romaniaward, 12 October 2008;. Schr euer, O6Ful |l Protecti o
JIDS 1-17, 4.
®W. Endeffbeetmph¢t 60of Transnational TePRlW&RRQYsm on US
59(4), 517531.
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Nonethdess, the standard only mandates that host states exercise due dfigemes.S|>>®

the Chamber of the International Court of Justice heldttlatstandards notia war r anty
t hat property shal/l never i n anThe ctaiuse husmst an
imposes a positive obligation on host states to take steps to safeguard investments from

harmful actions™®

This standardrelates to safeguardingt he physi cal integrity of
interfer enc e®hyyhirdpaties, sudh asfingurgerespmobs and rented tPgs

i.e. safeguards against physical violence and civil stifdt incorporates acts of the state, as
well as emanations of the stitein accordance withArticle 4 of the International Law
Commission's Arti@s on State Responsibilit§* At this point it is worth noting that the
customary international law minimum standard safeguards foreign investments, as pointed
out by Weiler’®® Thus the inclusion of the full protection and security standard in BITs can
be urlerstood as in no way heightening protection and security for foreign investors. Rather,
it could be viewed as restating customary international law, whickis host state
responsible when aliens are not protected and are subjected to violence. Thiehas b
confirmed in a number of cas&s.In AMT v Zairé®’, it was held that the state had an
obligation to be vigilant and this should not fall below the customary international minimum

standard.

Yet it has been held that the standard extends to intangddets and is not limited to

protecting tangiblesi.e. physical assef§® Moreover, in Saluka Investments BV (The

" Rumeli v Kazakhstaward, 29 July 2008, para.668; Schreuer n 255,

¥ |ecttronica Sicula SpA (ELSI)(United States of America v (989) ICJ Rep 15, para.108.

9 Schreuer n 555, 1.

%0 saluka Investments321,paras483484.

8lEastern Sugar v Czech RepubRartial Award, 27 March 2007, para.203.

%2 5aluka Investments321, paras483484.

%53 parkerings v LithuaniaAward, 11 September 2007, para.355.

®Article 4 addresses 'conduct of organs of a State'
considered an act of that State...whether the organ exdeggsative, executive, judicial or any other

functions, whatever position it holds in the organization of the State, and whatever its character as an organ of

the central Government or of a territorial unit of the State. 2. An organ includes any pegatityavhich has

that status in accordance with the internal | aw of t
%> Weiler n 552, 59.

*6AMT v Zaire(1997) 36 ILM 1531Wena Hotels v Egy[§2002) 41 ILM 896Ronald SLauder v Czech

Republic UNITRAL Arbitration Proceedings, Final Award,September 2001, 9 ICSID Rep 66; M. Sornarajah,

The International Law on Foreign Investmé¢Bitd ed, CUP 2010) 359.

67 Award, 21 February 1997, 5 ICSID Rep 11.

*%8 Siemens v Argentin&ward, 6 February 2007, para.303.
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Netherlands) v The Czech Repuffitthe tribunal applied the standard to affording legal
protection. Similarly, inCME v Czech Republré® a full security and protection clause
compelled the host state not to change its laws or have its administrative agencies take
actions that remove or undermine the protection and security guaranteed to the foreign
investor. Although in a different case a morestrictive approach was adopted and the
required | egal protection was only construe:
t he CI H'iHowaevet, idhas been considered that the standard requires a host state to
ensure a stable legal, physiaaid commercial environmetf? As mentioned, the Saudi

Arabian regime has a number of factors that are recognised as significant deterrents for FDI,

e.g. political risks and a difficult legal framewdtk.As this standard has been expanded to

not just inclu@ physical but also legal and other forms of protectiprihere exists the
dangerthatinclusion of this standard n S A dexpodgdt {b slaims by foreign investors

For instance,foreign investorsmay argue that they armeot protected sincehe legal
environmentin SA is not securde.g. because laws are uncertainare being changgdor

because its commercial environment is unstdblg. becauseSAGIA changes licensing
conditiong, as further discussed in Chapter fotvhile some arbitral tbunals may take into
account SA6s stability, except¥oathars magi r cum
disregard these factaf§ highlighting the importance for SA to create and maintain not only

a physically secure, but stable legal and commercial a@mnment. Nonetheless,

i ncorporation of this standard in SAOGs Bl Tc
physical and commercial environment was realisedinsome cases, tribunals have treated

the standard as equivalent to the fair and equitabltment (FET)standard’” However,

while the full protection and security standard may overlap to a certain extent with the FET

%9 Saluka Investments321, paras483484.

"% partial Award, 13 September 2001, 9 ICSID Rep 121.

*'Ronald S. Laudem 420,para.314.

"2 Bjwater Gauff (Tanzania) Ltd v Tanzanfward, 24 July 2008, ICSID Case No ARB/05/22.

73 M. Fahy, 'Saudi Arabia makes FDI pledges at Davos in bid to attract foreign capital', Zawya, 2019
<https://www.zawya.com/mena/en/economy/story/Saudi_Arabia_makes_FDI_pledges_at Davos_in_bid_to_attr
act_foreign_capitalAWYA20190123055514/> accessed 20 Baber 2019.

0. Moussly, 'Same Concept, Different Interpretation: The Full Protection and Security Standard in Practice',
Kluwer Arbitration Blog, 2019 <http://arbitrationblog.kluwerarbitration.com/2019/10/27/saomeept
differentinterpretationthe-full -protectionrandsecuritystandarein-practice/> accessed 20 January 2020.
**\WAY2B v LibyalCC, 24 May 2018.

57® AmpalAmerican Israel Corporation and others v. Arab Republic of Eg@8ID, 21 February 2017, Case

No. ARB/12/11.

*7 Wena Hotels Ltd v Arab Republic of Egypward, 8 December 2000, 6 ICSID Rep 89, par&3®4
Occidental Exploration & Production Co v Ecuad®NCITRAL Arbitration, 2004, para.187; Schreuer n 555,

13.
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standard, especiall ¥® eqgnating & with EEEppearst misguidedg a |  h
as the aim of th€ET standard is different, as discussed rnékt.

3.2.4 The Fair and Equitable Treatment(FET) Standard

The FET standard a r g @ aubduryps] national and MFN treatment clausé2® While

there are differences, they are alike in proscribing certain types oifwiisation®* The FET
standard has been incorporated in almost all BiT&. has been construed by tribunals as
conferring a broad range of substantive and procedural safegtfaeds is arguably the

most extensive standard which can be afforded to forgigastors®* This is because
tribunals take into account not only the particular treaty and circumstances of the case, but
relevant international law rulé&€> Nevertheless, it is criticised for being inherently vague and

e’®® and its precise meaning is uncertdihThis can leave considerable room for different

wid
interpretations. Accordingly, despite acceptance of the international minimum standard and
inclusion of broad FET clauses in BITs and other treaties, the standard hd®em
delineated®® Many host states hayeherefore opposed this standard since they consider that

it causes an imbalanced relationship between the host state and the foreign ivéstor.
study by UNCTAD cautions that an unlimited FET provision in a Bifords arbitrators too

much discretion to rule that a regulatory action by a host state breaches the stndard.

58 N. Junngam, 'The Full Protection and Security Stathih International Investment Law: What and Who is
Investment Fully [?] Protected and Secured From?' (28d8Yniv.Bus.LawRey7(1), 2100, 100.

*® Schreuer n 555,4.

%80 Newcombe and Paradell n 475, 290.

%81 |hid; Klagern 483 285.

82 De Schutter et al 823, 51.

%83 Newcombe and Paradell n 47%5.

% Tudor n 436, 315.

%85 Saluka Investments321, para 285Mondev Internationah 315, para 304; T. GriersaNeiler, I.A. Laird,
‘Standards of Treatment' in Muchlinski et al n 523, 262.

8¢ Tydor n 436, 3.

*87\yanhonnaeker n 520, 102.

®R. Dol zer, O6Fair and Equitable Treat mdanye;398) Key St a
87-106, 87.

*%9Tudor n 436, 4.

9 UNCTAD, 'Fair and Equitable Treatment', UNCTAD Series on Issues in International Inméstme
Agreements Il (UN 2012)-162, 22 <https://unctad.org/en/Docs/unctaddiaeia2011d5_en.pdf> accessed 20
January 2020.
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Another issue is that it is contested whether this standard constitutes an independent standard
or amounts to customary international [B&V.Consequently the interplay of the FET
standard with the international minimum standard is deldted strict interpretatior> in
accordance with the international minimum standard would not unduly curtail the policy
space of host staté¥' Yet the incorporabn of the FET standard in international investment
treaties is often enacted by developed states to bolster the customary international minimum
standard of treatment, so that a higher customary international law standard d&Velops.
Hence, the FET standaislalso conceptualised as an independent standard, vadels not
constitute customary international 1aW It is thusconsidered to bmore farreaching since it
requires-amoi @eedpbehaviour f r o nhattthe dosthstats t St e
prevens harmful behaviour towards investdré. However, an arbitral tribunal may not
construe the FET clause more broadly when a host state has got a FET provision in a BIT
which mentions the customary international minimum standard of prot&&tidrhis is
because thd=ET standard is limited by the narrower customary international minimum
standard?®®

S A dnational interest W, therefore, be better protectediis FET clausewas expressly

linked to the customary international minimum standard. Howeviyaurable investment
climate is promoted through a broader FET clad&metheless, as BITs are esided and

favour foreign investors, who are not subjected to investor responsiBifiti®A must
scrutinise whether it wants to affoltoad rights tdforeign investorsOne way to possibly

ensure that host state and foreign investor rights are better balanced is thumaghrights,

as discussed next.

91 Newcombe and Paradell n 4750.

92 Mondev Internationah 315, para 117; North American Free Trade Agreement, Article 1105; OECD Draft
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%4 De Schutter et al n 323, 52.
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2004, 12 ICSID Reports 6; R. Islaifhe Fair and Equitable Treatment (FET) Standard in International
Investment Arbitration, Developing Countries in Con{&gringer 2018) 71.

98 K. YannacaSmall,Arbitration Under International Investment Agreements: A Guide to the Key I&3UEs
2010) 388.

%99 |pid.

8% Amnesty International, 'Human Rights, Trade and Investment Matters', 266620
<https://www.amnestyusa.org/files/pdfs/hrtradeinvestmentmatters.pdf> accessed 20 January 2020.

87



3.2.5 Internationally Guaranteed Human Rights

Traditionally, international investment has been abresir e d -cao nitsae Infed r egi me
is unrelated, for instance, to environmental and social standards, as well as humaftrights.
Human rights havetherefore not been integrated into most BI¥.No direct human right

duties have been imposed on foreigmestors.Nonethelessforeign investor may invoke

human rights treatié% as international law has been substantively develapdiit he scope
ratione materiae of diplomatic protection, originally limited to alleged violations of the
minimum  standard of treatment of aliens, has subsequently widened to
includeéi nt ernationally g8aranteed human rightsbo
Human rights claims are normally founded on regional human rights treaties and typically
arise in respect of the way foreigners can access justice andhedgtvproperty protectedf?>

Yet this may be difficult in the Middle East, including A, as Article 43 of the Arab

Charter on Human Rightstatesthati [ n] ot hi ng i n this Charter
interpreted as impairing the rights and freedoms proteblethe domestic laws of the States

p a r t.°f°®his suggestthat international human rights may be overridden in circumstances

that cannot fully yet be foreseen by an invé&fowhich may be significant for an investor
consideringSAS sistoryin respectof human rightsOne way to reassure foreign investors

that human rights are guaranteed would be for the BIT to explicitly refer to the statéHuties.

SA should also consider imposing direct human rights duties on foreign investors in its BITs
as some fAnew gener at2016 KorocdeNgsria BIT6 Articke d8&cofk  a st
this BIT imposes poststablishment obligationsiamely thaforeign investorsi s h a | | uphol

human rights in the host statea,y ddactandn fiat

zz;A Mihr, M. Gibney, The SAGE Handbook of Human Rights, Volurf@ahe 2014) 385.

Ibid.
€3 Douglas et al n 398, 46.
%4 Diallo (Guinea v Democratic Republic ofetlCongoj2007) ICJ Rep 582, para.39.
€% Douglas et al n 398, 47.
%M. Y. Mattar, OArticle 43 of the Arab Charter on Hum
I nternati onal Ha&HamRlsa).e6dsH7, 0120 1 3)
®7s.L. Blanton, R.G.Blanto, 6 A Sectoral Analysis of Human Rights a
(2009)Int.Stud.Q, 53(2), 469493,
€% Mihr and Gibney n 601, 385.
09N, Briercliffe, O. Owczarek, 'Humarightsh as ed Cl ai ms b@emématisomd dl mtNemwn at
InvestmentAgreements', Kluwer Arbitration Blog, 2018
<http://arbitrationblog.kluwerarbitration.com/2018/08/01/humights-basedclaimsby-statesandnew
generatioAnternationalinvestmerdagreements/> accessed 20 January 2020.
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not...circumvent...international e nv3uchonment
an approach may go some way to address the asymmetrical nature of BITsmay than

rely ontheseprovisions in its counterclaifft’ However, vaious prerequisites would have to

be met for such a counterclaim to be feasible, includingShatientifies legally binding and
Ahardo international human rights tofabe i mg
human rights impact assessmant clealy defines theduties which foreign investors have

and incorporates them into its BLTS SA would also need tshow thatits counterclaim is

the result -noaft ttelre off s°t By ebec AOIL6s Nootodligetia BIT is
exceptional i.e. is the most socialgesponsible BIT*® by also being committed to
sustainable developméHt it is unclear to what extent its provisions rebalance the
relationship between host states and foreign investors. Nonetheless, SA should study this
inew oOf eédvest’Maxnitmay asdsawitly minimising the disadvantages of

FDI and promot i n@hil&3dnay bd a&ble & larmemdiite BITs or enter into

new BITs which impose novel investor obligations, it cannot derogate from the customary

international law right to compensation, known as the Hull formula, as discussed next.

3.2.6 The Hull Formula

Initially investment disputes were mostly concerned with property being taken®4way
While treaty standards can give rise to a separate cdusditity when property is simply

destroyed or seized, thprotection of property also falls within the customary international

610 |jai

Ibid.

! Report of the Special Rapg t eur on the right to food, Olivier De

rights impact assessments of trade and investment ag
Guntrip, 'A Host State Human Rights Counterclaim in Investment Athitaa n 6, UN For um on Busi

Human Rights, 2018,-3, 2 <https://www.ohchr.org/Documents/Issues/Business/Forum2018Submission7.pdf>
accessed 20 January 2020.

612 |CSID Convention, Article 46Briercliffe and Owczarek.

13 N. Zugliani, 'Human Rights in International Investment Law: The 2016 Morhlogeria Bilateral

Investment Treaty' (2019it'1&Comp.L.Q, 68(3), 761770, 761.

®14 MorocceNigeria BIT 2016, Articles 1(3) and Article 24.

15T, Kendra et al, 'The MorocdsigeriaBIT: a new breed of investment treaty?', Practical Law Arbitration
Blog, 2017 <http://arbitrationblog.practicallaw.comAmeroccenigeriabit-a-newbreedof-investment

treaty/> accessed 20 January 2020.

®1® Sornarajah n 566, 332.
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minimum standard*’ The topic of compensation addressed by customary international law

has become known as the Hull formft&This formulasummarise customary international

law and is based on correspondence between Cordell Hull, the then US Secretary of State,
with the Mexican Minister of Foreign Affairs in 1938 and which concerned the expropriation

by Mexico of oil fields andagrarian land owned by US citizeH8. The Hull formula

prescribes that compensation has tofbp r ompt, adequad® ¥et imuNd ef f e
General Assembly resolution 1803 (XVII) of 13 December 1862 entitte® er manent
sovereignty oV e revelopamg aountids assextesdaheir sovergignty dnd the
Charter of Economic Rights and Duties of States 1974 further develop@d frasticularly

Article 2(2)(b)and(c).

The right to property istherefore not an absolute righalthough is indirectly protected by
international rules of compensation. However, in the era of globalisation, it is not useful to
argue that the Hull formula represents the views of developed states, as the distinction
between capitaimporting and capitl-exporting countries has become much more bluffed.
Also, there is a difference between expropriation because of decolonisation in which context
the UN resolution was adopted and expropriation against the background of bilateral and
multilateral treatie§?® When a state has entered into a treaty, it assumes international duties
to act in accordance with the treaty provisiétfsThe UN General Assembly resolution has

not changed customary international law in respect of exproprf4tion.

SA must thusadhere to the Hull formulavhen it decides to expropriate/nationalise the
property of foreign investor3.he payment of compensation is one element which falls within
the international minimum standard of treatment, wi8éhmust afford to foreign invests.

It is unlikely thatSA will seek to expropriate the property of international investors due to the
need to remain an attractive investment location and giseedime foreign investors can at

least be sure that there will not be any unplanned ckaimgy&overnment policy in this

7 Wandahl Mouyal n 178, 43
18T  Gazzini, E. De Brabandereternational Investment Law, The Sources of Rights and Obligations
(Martinus Nijhoff 2012) 13.
619 ||ai
Ibid.
°29 Collins n 433, 188.
62! \wandahl Mouyal n 178, 43.
622\Wang n 519, 451.
623 |pid.
624 |pid.
25 M. Saul, J.A. Sweeneynternaional Law and PosConflict Reconstruction PolicfRoutledge 2015) 187.
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respect. Due and transparent procedures in this regardhaillever be important forSA
when seeking to dispel its international image as aerigkvestment climate than other
jurisdictions in generalas further discusdein Chapter six. Similarly, when SA exercises
control over foreign investors, the right balanoest bestruck in order to maximise the
advantages of FDI and minimise its disadvantages and the next saqpiores which host

state control measur&A mayemploy to realise this.

3.3 Host State Control

As this research investigates how SA can improve its FDI frametgoakiract and promote

FDI in order to promote lontgerm economic growth, good governance and developntent,

must be analysed in which way®st statesan exercise controbver foreign investors
Developing countries, including SA, will ofteemploy a separate code al | ed o6f or e
invest ment coded, 6 oi nto**®Heshstate contli$éexacised or 6 i
by making access tthe host stateerritory dependent upon the foreign investor meeting

certain requirements. In this walypst statesegulate what type of foreign investments are
permitted entry?’ This acts as a precautionary screenirgasure to ensure that the host state

will not be negatively impacted by some of the disadvantages, discussed in Chaftér two.

In contrast,developed countriessuch as the UK, will commonly apply their existing

domestic laws for FD*° Developed countrieshave nevertheless specific domestic
legislation in place to regulate M&As, restrict business conduct and foreign exchange
transfers. These countries may also have separate legislation for certain industry sectors in
which they seek FDI, or for those secs that they wish to prote®t' These domestic laws

normally define what FDI transactions are permissible, as well as the guarantees and

incentives for the foreign investors, in so doing foreign investments are controlled and there

626 As further discussed in Chapter four, section B@lan n 393, 57; J.W. Salacu3ée Three Laws of

International Investment: National, Contractual, and International FramewonkBdeceign Capital(OUP
2013) 90.

27 pollan n 393, 217.

628 UNCTAD, The Development Dimension of FDI: Policy and Ruieking Perspective®N Publication
2003) 153.

22 See Chapter five.

%39 pollan n 393, 57

83! salacuse n 400, 53
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is a system in place tadminister the FDI proce$¥ The approach taken by developed
countries accords withpro-investment theorieswhich assert that entry should not be
curtailed- a view advocated by international institutiossich as the WB* The rationale
underlyingsuchan opendoor investmenapproach characterised by an open market where
restrictions in respect of FDI are being eliminatesithat it benefits host states since foreign
investors invest resources when building plants and setting up their opet3tivloseover,

when MNCs reap profits from their foreign investments, these benefits may be shared with
host state employees, producing positive externalities for the host c8tintry.

Despite thesepossible benefits of FDI, some countries have started to opt @i D |
protectioni smé and haV®8inligh & the disadvastages of DI, pr e v
including the costs which may arise due to fmwestor BIT provision$®’ Put differently, i

hasi ncreasingly been quest i on &ldoewihdedd seevethean 06 0

national interest of host stat&¥é.

However, restrictive investment control conditions play an important factor in deterring
foreign investors, even though they may appear attractive to a host state like SA which wants
tosafeguat it s national i nterest and security. I
which regulates entry has been considered relatively transparent when compared with other
aspects of its legal systetit. Nonetheless, the fact that SA requires that FDI ifiGriged,

registered and prescribes high minimum capital amétfrissindicative of a heavianded

approach towards exercising host state conffohi s may not be in SAb

research indicates that excessive administrative procedures can hdvhpedidws and act

8323, Kurtz, 'Balancing Investor Rextion and Regulatory Freedom in International Investment Law: The
Necessary, Complex, and Vital Search for State Purpose’, in A.K. BjorklundYeds)ook on International
Investment Law & Policy 2013014 (OUP 2015) 258.
833 3salacuse n 400, 53; Interhabnal Bank for Reconstruction and Devel o
Report 2005: A Better Investment Climate for Everyon:
34T H. Moran,Foreign Direct Investment and Development: Launching a Second Generation of Policy
Research, Avoiding thdistakes of the First, Reevaluating Policies for Developed and Developing Countries
(Peterson Institute for International Economics 2011) 116; J.K. Jadksaign Investment and National
6Ssgz*curity: Economic Consideratio(Songressional Research ServafH 0) 1.
Ibid.
83¢ Sauvant n 227, 53.
837 As explored in Chapter two, sections 2.2 and 2.4.2.
838 Sauvant n 632.
839 |nternational Business Publicatiosyestment Laws in Muslim Countries Handbook Volume 1, Investment
Laws, Regulations and OpportunitiesSelected Countrieg¢BP Inc 2015) 286.
640 3 M. Fanelli, L. SquireEconomic reform in developing countri@dward Elgar 2008) 131.
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as an entry barriéf! Entry costs should not be prohibitive and there should be no undue

delays in obtaining permits.

|l nst ead, SAOGs i nter est publiomnterest andenatisralfsecgriyar d e d
screening measur®$ as e.g. adopted by th&JS, in respect of specific sectors, such as

critical infrastructure,fhigh technological and economic vabyewater, gas, electricity,

energy supply, oil, electronic communication, transport network operation, the operation of
critical facilities and plants and public health, in respedi&As of corporations involved in
foundational and emerging technologies, or the collectigs@ifsitive information, including

~

person&i data. o

Other alternatives exigor SA to promote developmerdand minimise the disadvantages of
FDI, including toinsist on local collaboration. In Chjléor example, local capacity is being
strengthened by training programmes that are run in alliance with industry Bidées.

described in Chaptéwo, local partnecollaboration can promote competitive advantige.

Another important consideration is the environment; hostsstdteuldenact environmental

laws andimpose requirements and restrictions on foreign investors for its protéttidhe
environment directly and indirectly promotes economic activity by providing raw materials
and resources angermitting business operations to occur without undue risk of flooding,
storms and drought. A sustainable environment policy ensures thatoesave available for
investments in the future. This issue has been brought to the fore by scantiCef
entering host states and causing untold environmental damage, as described in Chapter

two.®*" In response to these issues, i@ives have been tak. For instance, in Europe,

641 3.P. Morisset, O. Lumengde s o, 6Admi ni strative Barriers to Foreig
(WB Policy ResearchiVorking Paper No 2848, 2002)211, 1
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=636197> accessed 20 December 2019.

842 OECD, Private Sector Development in the Middle East and North Africa, Supporting Investment Policy and
Governance Reforms in Irg@ECD 2010) 62.

%43 |bid; UNCTAD, 'National SecurigRelated Screening Mechanisms for Foreign Investment', Investment

Policy Monitor, 2019, 417, 5 <https://unctad.org/en/PublicationsLibrary/diaepcbinf2019d7_en.pdf> accessed

20 January 2020.

44T, Farole, DWinkler, Making Foreign Direct Investment Work for SBhharan Africa: Local Spillovers

and Competitiveness in Global Value Chgjimsernational Bank for Reconstruction and Development/WB

2014) 274.

3. P. Doh, OG6Entr epr en eQrderioffEnhtry 8d LovahRaritner £ollaboration®s r at egi e s
Sources of Compet iAcadWManagdads5@3y B585a1g5H (2000)

646 R. AlexanderFraming Discourse on the Environment: A Critical Discourse Apprd&chutledge 2009) 18.

%47 |bid; Kiobel v Royal Dutcim 211.
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Article 11 of the Treaty on the Functioning of the European Union mandates that
Afenvironment al protection requirements mu s
i mpl ementation of the iheoBuroppmoihvestmere policgy nd  a c
encourages that green technologies are transferred, capacity is built within the area of the
environment, the infrastructure is improved and it is identified how negative consequences

from inward FDI, such as water, land and air p@nt degradation and deforestatiean be
minimised®*®

SA could thusrequire that foreign investors whose projects carry the potential to endanger
the environment,complete an environmental impact report as part of their licence
applications whichSAGIA or an environmental protection agency could scrutinise.
Additionally, the foreign investorcould be requiredo comply with agreed conditions to
protect the environment. China has adopted this system. Every project that may have an
adverse impact has to bssessed; it has to be identified which pollution will be generated,
how it will affect the environment and what curative and preventive steps will be adopted.
These details are scrutinised by local and national regulatory institftfoAsstudy has
foundthat the adoption of environmental regulation promotes M&A investments in industries

with low polluting sector§>*

Furthermore,SA could impose export targets, so that FDI does not result in import
substitution, but builds the country's export seftdiThe imposition of domestic equity
requirement®® could foster joint ventures that produce positive externalities for local
learning and promote local knowledge absorptir8A could also require that technology is

transferred, though it should have adequate IP rights to generate technology tfansfer.

%48 Consolidated version of the Treaty on the Functioning of the European Union OJ C 326, 26.10iZ8(®2, 13
k. Arif, 60n the Future European International Inve
<http://www.europarkuropa.eu/sides/getDoc.do?pubREEP//TEXT+REPORT+A72011-
0070+0+DOC+XML+VO//EN> accessed 20 December 2019; Valenti n 416, 316.
8503, Yao, J. Zhandsoreign Direct Investment, Governance, and the Environment in China, Regional
DimensiongPalgrave Macmian 2013) 108.
®l's. Bialek, A. Weichenrieder, 6Do Stringent Environm
(CESifo Working Paper No.5262, 201588, 1
<https://www.econstor.eu/dspace/bitstream/10419/108809/1/cesifo_wp5262.pdf> accessed 2@m»@EInb
852 Sornarajah n 566, 111.
2: United Nations Conference on Trade and Development n 628, 70.

Ibid.
553, Ahn et al)ntellectual Property for Economic Development B. H. Hall, Does patent protection help or
hinder technology transfeEdward Elgar 214) 11.
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However, the imposition of conditions and controls can cause international cdoectothe
proscription of several tradelaed investment measures (TRIMSS. The TRIMS
Agreement does not permit WTO members to impose restrictions which are in contravention
of the essential assurances contained irGiéeeral Agreement on Tariffs and Tra@AT T)

1994, though what TRIMS are hastrbeen define@’ Nonetheless, illustrative examples
have been given, such as requiring foreign investors to purchase local materials or limiting
the amount of products which can be impof&dThis is problematic since traditionally
TRIMS enable host statdo increase the benefit from FBf.Measures resembling TRIMS
have been commonly employed by developing countries to encourage local sourcing, to
support their trade balance, as well as industrialisation, whereas developed countries have
utilised TRIMS tosafeguard local industries from foreign competitors, to enhance exports
and to attract FDI® Thus, SA hasto examineits foreign investment regulations to ensure

thatit doesnot contravene the TRIMS.

SA can also enter into a number of differerinvestment contracf8! The contractual
provisions therein can be in favour of the host sthteestment contracts may be more
specific than laws and act to regulate complicated-teny projects®®® The joint venture is a
popular agreement, which consisté collaboration between several parties in order to
achieve a common go#f A joint venture gives the host state control in the management of

the busines&*

For this purpose, a partnership or corporation may be set up and the host state can control it
through a variety of measurdsor instance,lte host state may require that foreign ownership
is limited or that foreign investors can only have certain bonds or shares (i.e. those without

voting power)or that the government can appoint members of thedboarequire that the

% pollan n 393, 217.
2:; D. Collins, The BRIC States and Outward Foreign Direct Investrf@bP 2013) 1415.
Ibid.
59 C.C. ChiangTradeRelated Investment Measur@he Wiley-Blackwell Encyclopedia of Globalization
2012) 1.
660 |hid.
%1 Sornarajah n 566, 116.
%2 Muchlinski et al n 523, 1012.
%3 hid.
%4 pollan n 393, 223,
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directors are localsr that certain decisions have to be unanimous and the government has the

power of ve0.°®®

Another means through whic8A can exercise control is BOT type agreements. Build,
operate, transfer (BOT), build, operate, own, transfer (BOOT), build lease transfer (BLT),

build transfer operate (BTO), or build operate own (BOO) agreements are used for
infrastructure project®® With a BOOT or BOT agreement, the company pays for the
infrastructure, runs it for a set period of time and thereafter the host state takes owWfership.
Equally, control can be retained by a host with the BLT agreement since the construction is
financed by thenvest or and wupon the projectds comp
ownership by virtue of a leasing agreement and once the lease terminates, the assets and
operational duties all become vested in the host &#@ain, whether such provisions will

be animportant part o6SA6s st rategy towards FDI will depe

will be most in its national interests.

Host state control can also be exercised through production sharing agreements under which
the installations and equipment arevred by the host state, either from the start or
subsequentf?®, while the investor receives royaltié€

Moreover, ontractual clauses can be inserted into investment agregnreruding BITs®"*

For instance, the host state may surrender control bgiagréo a stabilisation clause since it
freezes the law affecting the contract and thereby takes away the legislative and regulatory
power of the host to adopt new laWéHowever, it is questionable that the host state can be
bound by a contract since aatt has to act for the public good in accordance with

constitutional theor{’® Nonetheless, even if states cannot be barred from adopting laws, the

%% pid 225226.

856 OECD, OECD Territorial Reviews: Chihuahua, Mexi¢@ECD 2012) 109.

867 F. SsaderAttracting Foreign Direct Investment Into Infrastructure: Why is it Sdi@ikt? (The International
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858 |hid.
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real issue is that a change in law may result in the host state having to pay comp&fisation.

ot

Accordingly, if SAagreelt o a stabilisation c¢l ause, It
di sregard commit me.fA't Whilefaicle protactions mre énmportark &n o
investors,limiting SA6s pol i cy an dnakeseitgnote adiffioult jor SSp a c e
promote developmefit®

An alternative to the stabilisation clause is the renegotiation or economic equilibrium
clause®”’ This clause isparticularlyused for longterm agreements and enables the parties to
enter into negotiations when specified incidentcus and when no agreement can be
reached, a recommendation or decision may be sought from a thir§Bétripay strengthen
the host statebs power be¢asnodaes havh ® begadoptedr n me n
and the matter can be negotiatechich may prevent that compensation has to be paid
because a stabilisation clause has been bre4€hddwever,such aclause may increase the
available remedies for the investor sinceometimesrovidesthat an investor, who has to
incur additional expentlire due to the host state changing its laws, is entitled to be
compensated by the host st¥f&Sucha clause may omit to address what measures should be
adopted to reinstate the economic equilibrium ang, the adoption of a new law may only
result inthe duty of negotiation arising, but the problem is that without precise contractual
stipulations, it is difficult for an arbitral tribunal to adapt the agreement in circumstances
when negotiations have failéd. Renegotiations can also generate mistrustesithese

negotiations often deal with allocagjlosses’®?

The choice of law clause is another means to exercise control since within it the substantive
law which governs the agreement is delineated which laws will be applied in case of a

dispute inr espect of certain provisions and the

674 SeeTexaco Overseas Petroleum Company/California Asiatic (Colasiatic) Oil Company v Ailvgied, 19
January 1977, 17 ILM 1 (1978) 24; L. Cotullayestment Contracts and Sustainable Development: How to
Make Contacts for contracts for fairer and more sustainable natural resource investifieteiiational
Institute for Environment and Development, 2010) 68.

67 |bid (Texaco) T. Begic,Applicable Law in International Investment DisputEteven International
Publising 2005) 86.

67°De Schutter et al n 323, 3.

77K, Talus,Research Handbook on International Energy I(&award Elgar 2014) 129.

%78 Salacuse n 400, 286.

679 1bid 130.

80 Brown, K. MilesEvolution in Investment Treaty Law and Arbitrati@UP 2011) 522.

%81 |pid 522.

%92 Salacuse n 400, 286.
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domestic law necessarily ensures maximum control for the goverfifiéfet even in the
absence o$uch aclause, international law may be applied when claims are settled kthroug
international investment arbitrati§f{’ A foreign investor may prefer a choice of law location
where lawsare transparent and precedent is decided on logical principles, rather than a
jurisdiction that is more closed about the factors that influencedisigl decisions and as

discussegthis is relevant t&A.%%°

Inclusion of theseclauses together with incorporation of specific investment guarantees,
such as the national treatment or MFN standeaa,thus curtail to varying degrees host

st at eity $0 pash new laws which safeguard its public gaodorder to promote
development®® A host state may even have to compensate foreign investarshawe
conducted activities that harmed®ft as counterclaims, e.g. for human rights breaches
environmental harmsre fraught with difficultie$®® SA may, therefore, wish to make clear

in its choice of law and jurisdictional provisions that human rights law and environmental
provisions are incorporated and should expressly direct the artsttat@nforce domestic

human rights and environmental laws in order to make a counterclaim p&&sible.

However asstate parties which enter into BITs are not always equal parteergne party is

exporting capital, whereas the other is seeking, tthere is therefore no twaay
relationship®®® Accordingly,a BIT relationship is not entirely uncoerced and voluntary but is

rat her-wdiya rmatechet designed?®tA®a rbsaln & maytbe mu | t i
challenging for a host stateuch as SAto negtiate host state friendly provisioms BITSs,

which promote its developmenturthermore, whé a host state may expect foreign
investments in exchange for surrendering a great deal of sovereignty, BITs do not furnish any

such guaranteesis discussed i€hapter two, section 2%? It is, therefore vital that SA

83 Klagern 483 105.

%84 |hid.

885 E N. BotchwayNatural Resource Investment and Africa's Developrtigsward Elgar 2011) 124.
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adequately protects its interestg. byalsoincluding a national security clause, so that all the
provisions in the BIT can be suspended when absolutely nec&¥sary.

General and specifiexception for balaneef-payment issues may also be useful to
strengthenSA6s ability to evoke ne®enheniindiyiduainder
investment agreements are entered into with foreign invesgéis,could ncorporate
provisions which requir¢hat foreign corporations respect labour, environmental standards
and adhere to transparency stand&ttisThis may go some way to facilitate that its

investment framework promotes development objectives.

3.4 Conclusion

This chapter has examined the wawpswhich host states can determine the protections
afforded to and control of FDI. This is an important context to the consideratiopiafving

the Saudi legal FDI regimeso that longerm economic growth, good governance and
development are promoted dlmgh FDI It has analysed some of the ways in which foreign
investors must at least be afforded the customary international minimum treatment standard
by a host state which must act in good faith and not engage in arbitrary conduct. Failure to do
so can reult in it incurring responsibility under international law. This will be relevant to the
standards thaBA will need to reach when making its decisions, to ensure that it develops an

image of a fair investment climate, suitable for ldegm investments.

Host states can also guarantee foreign investment protection by including a national
treatment MFN, full protection and security dfET provision in their BI'B or international
investment agreementand/or can simply affirm that they adhere to the coaty
international law standardn this way, there are a number of possible options $# and
potential facets to its investment climate. Yet as this latter standard is rather basic, foreign

investors will want to receive additional protection in exces$ the minimum standard.

893 See, e.g., Article XI of the US model BIT with Argentina and Article 2101 of the NAFTA; G. Sacerdoti,

6BI' T Protections and Economic Crises: Limits to Thei
Regul ation and t he DI€ES2Redesyl-23Bf22.Necessi tyd (2013)
A, Kol o, o6Transfer of Funds: the Interaction bet wee

Treaties: a Comparati ve L almermdtormaldnestnént Laveahd Comparat8e W. Sc
Public Law(OUP 2010 357-358.
%95 OECD n 64256.
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However, incorporating standards above the customary international law staxgass

SA to possibly subtantial liabilities, especially because these standards are not E&ttain.

is, therefore, essential for SA to terminateaorend existing BITs and to ensure that tribunals
interpret provisions correctf’ The latter can be achieved by ensuring that treaty provisions
are clarified, so that the scope of potential costs is limited, e.gtdxhanga jointly agreed
explanatorynote to the BIT, which binds arbitratorsand explains matters which are left
unaddressed by the BFf® Also, SA should respect internationally guaranteed human rights
to reassure foreign investors. SA could also enter into BITs which impose human rights

duties and social responsibilities on foreign investors.

SA must adhere to the Hull formula since insttutes acustomary international law rule,

which requires that compensation is prompt, adequate and effective. This requirement cannot

be derogated from and must be guaranteed. Building up a legacy of paying adequate
compensation promptly hedpto sendo ut a positive message ab

environment

SA can control FDI not only througlits licensing system but through other means,
incorporating national security screening, the training of local workers or the imposition of
environmental protectiotaws andpolicies. NeverthelessS A Gability to subject foreign
investors to these controls mot unlimitedn light of theTRIMS Agreement. Another option

is for SA to enter into investment contracts, BOT type agreements and production sharing
agreementsAlso, mntractual clauses can be inserted in these agreements or in BITs which

can eithereduce or strengtheédA6s abi |l ity to control foreign

As BITs favour foreign investors, it is important f8A to adequately protect its own interest,
e.g, through a national security claugéhe nextChapter analysethe Saudi Arabian FDI
framework, with a view to identifying its key features and challenges in ligtiteofindings

in Chaptergwo andthree.

89| . Johnson, M. Razbaeva, 'State Control over Interpretation of Investment Treaties', Vale Columbia Center,
2014, 120, 2 <http://ccsi.columbia.edu/files/2014/04/State_control_over_treaty_interpretation_AIPpAL
5 2014.pdf accessed 20 January 2020.
697 |thi
Ibid.
%% |bid 14.
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Chapter Four: The Saudi FDI Framework: Key Features and

Challenges

4.1 Introduction

This ChapteranalysesSA0 s e x investmemt dawframework in order to identify
challengesboth in terms ofguaranteeingoreign investorprotectionsand safeguarding its

national interest and public good, including its legal and regulatory spaae;ordance with
theiHoly Qur'an and the Prophet's Sunn&h (tra
It is examined to what extent SA affords foreign investors the customary international
minimum standard and other treadyandardsand compensates foreign invest@gainst
expropriation, agliscussed in the previous ChaptBurthermorejt is scrutinised whether

SA6s invest ment |l aw framework controls forei
FDI are maximised and its disadvantagesmar@mised, so thalbng-term economic growth,

good governance and developmeare furtheredFor this purposethe first sectiorreviews

the scholarly literature in order to identifyaracteristics and issues witie Saudi Arabian

investment law frameworland FDI environrmant. This serves as context for the second

section, which analyses tlgtatute for the SAGIA 2000, tHeA 2000 and its ER 2000 and

the IR 2014i . e . cor® RO lswand regulationsincludingtherole of theregulatorof FDI

- the SAGIA Current challengearepointed outin order toaddress in Chapter six ho8vA 6 s
investment law framework can be improved

As SAbGs core FDI | aw and r e g udperdteiaganst thel o n o
background of SAb6s | s | a méommertiad Glaatia temetss dree m, f
explored, with a view of ascertaining potential shortcomiddso, the corporate framework

and dispute settlement mechanisms significantly imfoaieigninvestment protection and the

FDI environmentandrecourse isthereforemade t o SA6s dJodtheCapital es L a

Markets Lawin order to examine core features and possible shortcomings, including in

899 5A's Basic Law of Governance 1992, Article 1.
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respectof the ease of setting up business in SA mwesting in &udi Arabianbusineses
including by way of M&As.Furthermore,tiis exploredto what extent foreign investors can
own property e.g. when they make a greenfietvestment, and whethdoreign investors
are compensated in accordance wiistomary international.e. theHull formula, discussed

in Chapter three, section 3.28u1b-section4.5.4investigates dispute settlement mechanisms
and in this context examines international agreements which SA has rdailiedinal sub
section 4% st udi es  8gAidss the Bbdckgsound of discussions in Chapter three,
section 32, i.e. customary international law and treaty standanas probes whether SA has
struck agood balance between foreign investor protection and safeguardimgtitsal
interest The chapterthus containsan indepthanalysis ofSAG svestment law framework
and interweaves this with secondary supporting evidence obtained frorstsechired
interviews with twenty foreign investors from a wide range of industry sect@4a.imn this
way, the present chapter builds on the previous chapters and goes futthgrimary
evidence from the case 8A. In so doing, the chapter seeks to present-@ejth critique of

the curreninvestment law frameworik SA in theory and practice.

4.2 Reviewing the concept of FDI irfBA

It is essential to be cognisant of kesafuresandissues identifiedn the scholarly literature
about the FDI environmetmatind investment law framework SA, which this section seeks to
explore As mentioned in théntroduction, akey problem is that SA has been reliant on the
petroleum sectof’® This has resulted in a dominant public sector and an undeveloped private

sector that fails to generate adequate economic developthé&ur SA to escape what has

been | abell edréebeandsdorcet toogtesnuecanomicnt t he
growth, good geernanceand e vel opment wi | | require fAsearcl
of the optimal . ."%The tesoarteewgse bolds that large profisdram F D |

extractive projects distort the economy and have adverse effects on the political system and

the price for raw materials in comparison to industrial goods. These problems may be made

"Y' Sohail n 1, 147.

Mp A-Kuwari, OMission impossible? Genuine economic de\
countries6 (@AM13) LSE, 33, 1
<http://eprints.Ise.ac.uk/55011/1/__Libfile_repository_Content_Kuwait%20Programriguwari_2013.pdf>

accessed 20 December 2019.

G, M. Gallarott, 1.Y. Al Filal, 6Smart Devel opment:
49(1&2) Int.Stud, 4776, 47.
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worse by the fact that the economy is not being managed by those who nlychasara

talent for economics but rather those who have held a hereditary right to rule. This could
suggest that the lack of competitive market principlasluding competition lawsled to
stagnation which was masked by sufficient resources from edsewlThese problems
specific to mineral economies have been defined in two ways. The ¢PrSger
hypothesis describes the situation where volatile revenues due to changing prices crowd out
service and manufacturing industries and lead to an increathe iaxchange rate due to
capital inflows in the petroleum sect@The éDutch di sease6 descr il
rentseeking can cause governance problems with respect to: transparency, negligent
management of revenues on wrong projects, a bad reacrmmic policy, an inflated state

and misguided investment decisiofi$.Research indicates that adverse effects linked to

Dutch Disease can be found in SA, such as oil depend&hce.

However, sever al schol ar s point ¢ minerali t ha't
economies are caspecifico’® Nonetheless,he fact that many resources are leading to
negative consequences for the economy suggésts good governance is essential to
overcoret he common f eat ur eAs effciént |égdl dranmeworkahichs e a s e .
upholds the rule of lawsafeguards against corruption apcbmotespolitical and social

stabilityy, as well as fAsustaioffable economic develc

Almahmood writes that whelFDI has greatly increased since the adoption of the FIA 2000,

this has mainly benefittethe oil sector®® Similarly, Saab writes that tHeDI policies have

03 E B. Barbier Natural Resources and Economic Developni2ntl ed, CUP 2019) 110.

Mz, Zimny, O6FDI and TNC Activities in Extractive 1|nd
Business Vistula, 2006)}84, 29 <http://papers.ssrn.com/sol3/gapeFm?abstract_id=2433908> accessed 20

December 2019.

%% C. Mussi Rodriguez, 'Dutch Disease in Saudi Arabia’' (2006) LUP Student Papérs 71
<http://lup.lub.lu.se/luur/download?func=downloadFile&recordOld=1337580&fileOld=1646251> accessed 20
December 219.

M. A. A. Pedro, O6Mainstreaming Mineral Wealth in Grow
Miner.Eng, 21(1),21 6, 4; Zimny n 704; M. Cramsey, O6Challenging
Understanding the Re®diticsof@il2008)828.ed6 (I nternational

Ty E. Porter, &6Competitiveness and the State of Entr
2009, 135, 1314
<http://www.hbs.edu/faculty/Publication%20Files/20090127_Saudi_Arabia_Competitiveness_and_Entrepreneu
rship_5bb2a68¢951-48c93bc05ch4ba3340c3e.pdf> accessed 20 December 2019; Z. Yang, H. Shiping,

Political Civilization and Modernization in China: The Political Context of China's Transforméfitnld

Scientific Publishing 2006) 29.

%8 A, Aimahmood, Foreign Direct Investment in Saudi Arabia: Joint Venture Equity Shares and Source

Country Characteristics (PhD Thesis, Newcastle University, 208281139.
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not #Atransl ated . .. into a normal ©iSAisl e of
still dependent on exporting energglated petrochemical goods and crude’8iln 2018,

429% ! of SA's GDP came from the oil sectdf.Oil price dependenceenders SAsubject to
external f o rbcuesst acnydc | i@ Is 0.85nn irproved invesnenn lave o

frameworkcould play anessentiatole in promotingcommercial activity in other sectors.

Moreover,Akoum corroborates that privatisation has moved at too slow a pace and public
enterprises that have been privatised do not operate in accomdanteh &é c o mmer ci al
efficiency standardd™* Vietor and Forrestlso state that the Kingdom has remained rather
uncompetitive in sectors unconnected to the oil indUstriRobins notes that the reformist
agenda has not always taken ragherebyunderminng economic liberalisatiofr®

Correspondingly, Agil corroborates that while SA has been committed to globalisation

6l iberal macr 0% oich baeibenefitped foreigniinvestors), protectionist
measures still exisind control ha been retained in respect of strategic aspaots,Saudis

are afforded more privileges and access to protective safedt@@lsoult notes thathe
SAGIA has been accused of discrimination, favouritism and inflexible bureaucracy,

especially with respedb its investment licensing regulatioff§.These variables detract from

G, Saab, 6A Study of Financial Deve7)Copmrerss(l), FDI and
5358, 53.

"9M.A. Ramady,The Saudi Arabian Economy: Policies, Achievements, and Challgrgeedn, Springer

2010) 479.

11 n d e x MEcandny- ovetviewSaudi Arabia Economy Profile 2048018
<https://www.indexmundi.com/saudi_arakeconomy_profile.html> accessed 20 December 2019.

A A.A. Khalifa, 6Macroeconomic Co rfheeaCC Econorrigsess of t
115129, 115.

Al mahmood n 708; A. H. Cor de s nfrstCentdns @he BalitidaRareigh i a Ent e
Policy, Economi c, a n dMERMLE(3) ghitp://dwwameeforan.argnl 61a/saatalia0 4 )
entersthetwentyfirst-century> accessed 20 December 2019.

4. Akoum, O6Privatization in TBRBBGI()42Ma0ad2i.a: | s sl ow b
"R.H. K. Vietor, N. Forrest, O6Saudi Arabia: Modern Re
2009, 129, 1314 <http://is.muni.cz/el/1423/podzim2010/MVZ454/um/Saudi_Arabia.pdf> accessed 20

December 2019.

"®p . Robins, 6Slow, slow, quick, quEnerkql,32%3), 82&833, Saudi A
321.

"7 Examples of liberal macroeconomic policies are privatisation, deregulation, liberalisation and the state

retreating from the market econgni.. EImose, 'Assessing the Convergence Thesis of Legal Reforms in

Emerging Market Economies', in S. Lee and S. McBride (&)L iberalism, State Power and Global
GovernancgSpringer 2007) 112.

"8H N. Agil, Investment Laws in Saudi Arabia: Restricéamd Opportunities (PhD Thesis, Victoria
University, 2013) 320,303 01; J. E. Toone, O6Mirage in the Gul f? EX:
and its Legal and Economi c | mparorydndlt.Ren2s,67773d,677t he MENA
"9 A, Shoult,Doing Business with Saudi Arah@® eds, GMB Publishing 2006) 54.
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legal certainty and can make an investment appear ridkerto lacking good governance

standards

However, Alshammary emphasisabat SA has aggressiyepromotel the private sector
through privatisation and set up new cities designed to boost economic §tdRtéaviously
closed sectors have been opened?including, e.g., in the fields of petrochemicals, gas
exploration and bankinff? Yet Abdelkarim states thatsubstantial investnme into the
development of new industries has proven unsuccessful since policies were uncooftfinated.
Li and Jin obseve thatSA has the least favourable economic conditions within the Gulf
Cooperation Council (GCC) states with respeatdmestic economic developméht

Nonetheless,Rice emphasiseghat SA offers good economic opportunities to foreign
investors because it has the largest market in the Gulf régietowever,one potential core
advantage of FDIpamelytechnology transfemay not be reapegsaccording taElmut and
Abou-Zaid, there exisinsufficient technical skills and industrial management knowlétfye.
Similarly, Al-Farhan notes that formal educatitnlacking®’ and there exist significant
development problent$® In this context,Bashehab and Buddhapriya assert that SA has to
develop a knowledgbased economy arttiat innovation and human resource development
have to be further fostered through FB1As discussed in Chaptéwo, section 2.3garly
entrants are pacularly rewarded fortechnological advances aralhost state will only

benefit from FDIif the workforcewaseducated®°

M. J. Al shammary, o6Financial Devel opment and Economi
Saudi Ar a®iCai2), 1B, 438; Jadwa Investment, Privatinatand Vision 2030, 2018; 115,
4

'y, Agil, B. Zeller, O6For ei murBUawRwels 6678260t s i n Saudi A
2B Al Ghazzawi, M. Buxton, 6The Eur op®ARM®10.and Mi dd|I
23 A Abdelkarim,Changeand Development in the Gt Martin's Press 1999)& Cramsey n 706, 22.

2y Li, Z. Jin, 6Political and EcolAS®B)c28ARR| ysi s on
G, Rice, 6Doing busi MBR45(1)i58843A udi Arabiad (2004)
D S Elmuti, AS.AbotZ ai d, 6Patterns of technology transfer am
chal | en gletd.GomManagl23(3), 339353, 339.

"AAS.A-rMubar aki, O6National and Global Challenges to Hi
Devel opment and FuHighEPB,36418430 43 i esd (2011)

"E A-Farhan, O6Reforming Saudi Foreign Déngeseanl | nvest mer

Prospectsdéd (PhD Thesi s, -®6,R8%ersity of Portsmouth, 20
0. s. Bashehab, S. Buddhapriya, o6Status of Knowledge
Anal ysi sJI8DS4(6R Z68237) 268.

BOw., W. Powel |, hke. kel ledare, AdibRewnSngigh30, (9B220) 213,
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Al-Sewilem notes thaBAd &gal FDI framework could be improvédf: For instance fit her e
iS no transparent, comprehensive legal framework for resolving commercial disputes in
accordance with international standar dso, W
worldwide in terms of the WB'$ Eas Boiorig Bus i 208958%5Alabdilkariche x
observes that the fact that Sharia principles greatly differ from Western legal concepts can
cause problem§” Individual rights are habitually not granted because the law is communal
what this means is, individuals are given duties, or the stateutias tbwards therf®* This
does notimply that foreign investors are not protected. Agil notes that the Sharia benefits
foreign investors since it proscribes risky business venftitéd-Farhanalsoinsists that the
Sharia is not inadequate but that Islamic schataust clarify Sharia principles to promote,
Astability, predictability, transparency anoif
i ts invest of AlthooghAlkamtanitwyites.thatdforeign investment is hindered
by the fact that judicial bodies interpret the Sharia differefififloreover, lawyers can only
advise clients on the basis of legal principles, but not on actual decided cases and this causes

738

legal uncertainty.”™ Howe\er, codification of the Shariaanenableforeign investors to seek

legal advice

There also exist problems witthe resolution ofinvestment disputesTheseare usually
resolved by the Board of Grievances, whadspite beingi a n i n d admiaistrdtigen t

j udi ci ad nottentickly seltgoverning’®

Overall it is considered that the dispute
settlement mechanism is not sufficiently open and that it is vital for this process to become
delocalised in order to be independ&ftHowever, interndonal commercial arbitration has

become more common, so that disputes can be settled in a more effective and neutral

B'M.Al-Sewi |l em, 6The | egal framework for foreign direct
and practiceb6 (PhR96I3hesi s, SOAS, 2012) 1
32|nternational Business Publicatis, Saudi Arabia Business Law Handbook, Volunf&rnational Business

Publications 2019) 136; WB, '"Ease of Doing Business
<https://data.worldbank.org/indicator/IC.BUS.EASE.XQ?locations=SA> accessed 20 January 2020.
s, Al abdul karim, 6An Evaluation of Investor Protect

Study of Regul atory Regimes in the United -8Bngdom an
316.

34D, Zartner,Courts, Codes, and Custom: laédradition and State Policy Toward International Human
Rights and Environmental Laf@UP 2014) 154.

35 Agil n 718, 286.

3¢ Al-Farhan n 728, 285.

37 E. Alkahtani, Legal Protection of Foreign Direct Investment in Saudi Arabia (PhD Thesis, University of
Newcasle Upon Tyne, 2009) 23235.

738 Alabdulkarim n 733, 318.

39 Law of the Board of Grievances 2007, Art.1.

749 Alkahtani n 737, 235.
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manner’** For instance, in the ARAMCO Arbitration Award 1988 SA accepted
arbitration’*® Also, Alkahtani observes that investment agreemangsassured since the
Sharia requires that contractual duties are duly adher€d mmnethelessasremarked by
Roy, SA has retainedeservations in respect afbitralawards innternational agreementso

that decisions can be overturned when tuiatravenes public policy or Islamic la. Al-
Farhanpoints outthat the Saudi Arbitration Law 2012 and its Implementing Regulations are
still defective’*® Commensurate with this, the US Department of Statestadsdthat it takes

a very long time to settldisputeg?’

Furthermore, tate bodies often fail to communicate widach other,and without the
necessary internal connections, foreign investors are subject t@dimseming bureaucracy
and inadequately applied rul€§.The literature thus highlighthat there exisvarious issues
with the Saudi Arabia®DIl environment and the next section investigabesrole and work
of the SAGIA andS A Greestment law and identifies shortcomingswhich make it more

difficult for SA to attract FDland reap the benefits and minimise the disadvantages of FDI

4.3 The Saudi Arabian FDI Framework

This section identifiedourar eas t hat are highly influenti e
climate namely legal economi¢ cultural and societalactors Firstly, the investment law
frameworkis analysedincludingthe roleof the SAGIAand the licensing procesSecondly,

SA6s econo miad itsfrefoarmmecanalysédT hi r d | vy, SAGs isoci et @

"L pid, 238.

42 August 23, 1958, 27 ILR 117.

K. T. Roy, 6The New York Conventi on &dicyD&ensedoi Ar abi a
Refuse Enforcementof NdDo me st i ¢ Ar bi t rFardhamAiwalrldlg(3),®20958; alikartgni

n 737, 237.

44 Alkahtani n 737, 236.

3 |bid (Roy); ibid (Alkahtani).

4% Al-Farhan n 728, 284.

47 US Department of State, '2019 Investment Climate Statements: Saudi Arabia’, 2019
<https://www.state.gov/reports/20dvestmertclimate statements/saudirabia/> accessed 2 April 2020.

8 The Economist, 6Busionpeesnsi nign t®deu dgia tAersadh,i a2, Hal f
<http://www.economist.com/news/business/21604fbréign-businessearewelcomebutonly-right-sorthalf-
openinggates> accessed 20 December 2019.
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studied particularly labour participation, education and opennessespect of foreigners
Fourthly,S A &dturalframeworlsis examined, especialjowdvast®d ( f a v csuife.i t i s m)

4.3.1The Legal Framework

In 2000, the FIA 2000 and its ER 2000 replaced the Fo@apital Investment Act 1979 and

the SAGIA was formed with promoting FDI as its objecti{®&The SAGIA is a quasi
governmental authority which reports to the Council of Ministers and the Supreme Economic
Council”®® It comprises 14 directors from the Saysfivate and public sectof3' The
SAGIA was created by the Council of Ministers following widespread changes to enhance
SAOs i nves tMmé nseeks rtoe pravidee information and support to foreign
investors’>® develops governmental policy regarding invesit, and has responsibility for
streamlining the investment application proc€ss. The SAGIA also evaluates licensing
investment proposals and provides licences to foreign inv&Stéws those sectors that are

not detailed on the scalled negative list>® The SAGIA can grant temporary and permanent

licences’®’

Applicants can apply for several licendé$.In addition to companies, sole
proprietors and investors can obtain licenéd.here camow onlybe two types of licensed
entities: Those owned entirelipy a foreign investor and those owned by a foreign investor

and a Saudi nationdl® This is not ideal. Different foreign investors should also be able to

"9 nternational Business Publicatior®audi Arabia King Fahd Bin Abdul Aziz-8hud Handbook4th edn,

International Business Publications 2011) 59.

™KO.A-Yahya, 6Managing National Competitiveness & I nst
Networks: The Case of Saudi Arabia General Investment Authority (SAGIA)(Arizona State Uni20sityt

15,3
<http://www.nispa.org/files/conferences/2007/papers/200704182120080.NISPAcee%20SAGIA%20CaseStudy
Khalid%20Al%20Yahya.pdf> accessed 20 December 2019.

"'SAGI A, 6About the Authorityé, 2018 ( Arcamber@0l9.<htt ps:
52 Al-Yahya n 750.

53US Department of State n 747.

54 Al-Yahya n 750SAGIA n 751.

SE1A 2000, Article 10; Statute for the Saudi Arabian General Investment Authority 2000, Articles 3& 9.

®This is a list of sectors that are ngien to FDI, most often for reasons of national security and include

sectors like the manufacture of military equipm@&AGIA Services Manual, 6th ed, 2017184, 177 SAGIA,

General Rules of Licence Applications and FolloprProcedures, Investor Servidgency, Ramadan 1435H,

1-20, 12; Ramady n 710, 342.

STFIA 2000, Article 2; IR 2014, Article 2.

"%|R 2014, Article 8.

9 SAGIA n 757, 12.

%R 2014, Article 4.
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operate a licensed entityhe IR 2014is thusnot alignedwith the FIA 2000 which permits
foreign investorsto operate their business with other foreign invest®rsegal incertainty is
created anduch a restriction alsappears discriminatory towards foreign investansl not
aligned withtreaty standardssuch as the FET which are generally aimed gtohibiting
discrimination It highlights that the statutory provisions have not been well thought through.
Interviewee C considered th&gal discrepancies added to the perceived vagueness. The
problem of having a vague legislative framework was idextiais a general problem by the
majority of the interviewees. Rather than simply being due to a lack of knowledge on the
part of the foreign investor, it seemstkhe matter has not been fully resolved as a matter of
law and legal guidancky SA, essentlly making a decision by prospective foreign investors

challenging

It has been reported thaetiveen the first and third quarter of 2018, SAGIA issd68

licencesto foreign and domestic companf@d Given SAd s probl ems wi t h

transparencyit is unknown how many licences were granted to foreign compaeiessued

and howmany applications were refused and there is no data to this effect on the SAGIA
website’®* However, it is known that some types of applications were more likely to be
rejecta than othergprior to theannouncemenbf the simple licence applicationn 2018,
including becausetheppl i cants could not me et -Heavh e t
due diligencebo requirements under whi ch
information, such as evidence that they possessed five years of experience in the field for
which the licence was sought, a feasibility study, audited financial statements, a Saudisation
plan, and other documents which additionally all had to be transatédegalised at the
consulate or Saudi embas$y Under tke new licence applicationprocedures,foreign
investors must only provide evidence of incorporation in another jurisdiction and audited

accounts for the previous yeamd can complete the entirepdipation online’®®

"®LER 2000, Article 5.
%2 See section 3.2, especially section 3.2.4.
%3 Trade Arabia, 'Licences ised by Sagia up 90pc', 2018
<http://www.tradearabia.com/news/IND_346630.html> accessed 20 December 2019.
84 SAGIA <https://sagia.gov.sa/en/> accessed 20 December 2019.
®Dentons S@u di Aimgifleatien dfforeign investment licensing to ease citumsler investment, JV,
and M&A c halB<dhtpsi/gnevsléxology.com/library/detail.aspx?6709be644d70403387e7
%%d5017907b8accessed 20 December 2019.

Ibid.
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https://www.lexology.com/library/detail.aspx?g=6709be61-4d70-4033-87e7-a4d5c17907b3
https://www.lexology.com/library/detail.aspx?g=6709be61-4d70-4033-87e7-a4d5c17907b3

Nonethelessgven under the new rulesn application made by aoff the shelf newly
incorporatedholding compaty or offshore enti (i.e. a commonly used vehicle for M&As)

will most likelyremainrejected by the SAGIAas thesentities may not be able to comply

with the requirement to shoaudited account®’ As discussed in Chapter three, section 3.3,
excessive administrative procedures can act as an entry B&raen d SAGI Ads n e
streamlined licensing procedures are an impbr&ap to simplify the FDI application

proces&®, despitethe fact thathey curtail some common commercial vehidesployed for

M&As, crossborder investments or joint venturés.

Also, SAGIA should not simplyapprove applicationsas this maynar m SAG&6s nat i
security andwvhile SA prevens foreign investments in sectors stipulated omagative list,

this may not be sufficiento minimise the disadvantages of FDhstead, SAGIA should

conduct national screening whiha common measure for a host state to exercise cofitrol.
Although it would be best to define what national security means in order to prevent arbitrary

licensing decisionsr protectionist abus&?

Such an approach may also imeportant in light of more than half of the interviewees
reporing that it is now more difficult for investors to apply for investment licences and to
renew existing licences because of iRe2014 They claimed that the new regulatory regime
is stricter’”® This correlates with annalysis of thdR 2014 which shows that the regulatory
regime has been tightened and, under Agi2@and46 separate acts constitute violations of
the regulatory regime. On this subject, Barakat and Mahayni write thdRtB@14 have

adopted aternerapproach towards breaches of Ei& 2000

7 Ibid.

%8 Morisset and Lumengbleso n 641, 1.

%9 Us-Saudi Arabian Business Council, 'Saudi Arabia Improves Business License Proceduredittp8i8us
sabc.org/saudarabiaimprovesbusinesdicenseprocedures/> accessed 20 January 2020.

" Dentons n 7665.

"l SeeChapter three, section 3.3.

72.S-China Economic and Security Review CommissReport to Congress of the U.Shina Economic

and Searity Review Commissigi12 Congress, 2011, 308.

"3 However, the interviews were carried out prior to the new 2018 licensing procedures and the opinions of the
interviews may now be different.

B.B. Barakat, Z. Mahayni, 6The amended regul ations
violations of the Saudi Arabian foreign investment | .
<http://www.iflr1000.com/NewsAndAnalysis/Thamenadregulationsfor-the-investigationandimposition
of-penaltiesfor-vio/Index/48> accessed 20 December 2019.
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On the one hand, this can be viewed as an improvement as previously it was unclear what
constituted a violation. On the other hand, since decisions are not published, the way in which
behaviours will be intergted as violations under these provisions remains unclear. SAGIA
could overcome this issue bigsung an additional guide, whiclcontains illustrative
examples of breaches. In this context, interviewees suggested violations could be abused to
punish investors with heavy sanctions.

It was identified by participants that some foreign investors, despite obtaining an investment
licence, did nb go on to commence investment activity and considered this was the
underlying reason why tH& 2014had been adopted.

Interviewee N explained th&tt he new Regul ations were de

problem that some investors are not serio

This agproach to nosserious investors is discernible from Article 6 of t(Re2014 which
provides that a licence grant and renewal is dependent upon the applicant discharging six
conditions and whilst some of these are unproblematic, one of the conditiorat iheh
investment objectives and goals of the SAGIA have to be met. In this way, SAGIA has
sought to guarantee it wouldceve beneficial outcomes from the FDI it licensed. The
SAGIA has been known toefuselicences which it considered no longer benafito the

Saudi economy’® Yet an assessment such as this ought to be conducted when the licence is
granted and any other approachrisksharrAQ s r eput ati on amdeorgst f o
instance the SAGIA could exercise better investor control lbgaquiring that licence
applications which are potentially harmful to the environmarg accompanied by an
environmental impact assessment whitie SAGIA or a national regulatory institution
scrutinise, including with a view tomandating environmentally friendly production

technologies’®

Moreover, he Economist reported the head of the SAGIA, Abdullatibdiman, as saying
that the SAGIMMwoul d ki ck out of the country those

"> The Economist n 748.
""® See Chapter three, section 3.3.
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failingtoadde nough val ue t o “f{Compariea that comgete evithdocsy . ©
businesses have seen their licences withdrawn for alleged licence breaches, particularly for
not employing enough Saudi nation&fS.Implicit in Abdullatif aFOt hmanés vi ew
preferere for large MNCsAIlthough as discussed in Chapter two, section MRRCs may
notcontribute t o , 8Abidencedsggesttatp MNCs may heighten
competition in a way that makes it difficult for local industries to continue to trade, subject

the government to political pressure, engesdesecurity (since they can very easily
relocate), contribueto a lack of skilled employment anchay result in profits being
expatriated.” As such, SA will need to consider these factors when deciding hoevielop

its FDI policy of the future.

Similarly, the announcement March 2016, that the SAGIA implemented new rulghjch
requireall foreign companies to employ at least 50 employees, of which 75% have to be
Saudi nationals antb have aminimum cajital of £6.54 millior®®, further highlights this
possibly detrimentabolicy preference.These onerousrequiremerg prevent SMEs and
entrepreneurs from developing businesses SIA. The announced minimum capital
requirement also contradicts the Companies 12045, which has lowered the figure to
around £100,000 for Limited Liability Companies (LLCs) and Joint Stock Companies (JSCs),
as discusseblelow. It appears arbitrary to impose a rule that stipulates having a minimum of
50 employees and to employee 7586dl staff, especially if, as discussed earlier, Saudi

nationals lack the requisite skills and experience.

On this matter, intervieweedaid,it he requi rement to recruit

is difficult to find qualified and exper.i

""" The Economist n 748.

8 |id.

™Green World Investor, O6ANCadtag6s&3and disadvantages
<http://www.greenworldinvestor.com/2013/01/02/advanteayesdisadvantagesf-mncs/> accessed 20

December 2019.

Ar abian Business, O0Foreign firms in Saudi Arabia 'w
<http://www.arabianbusiness.com/foreifirm s-in-saudiarabiawill -havehire-75-locals-626555.htm|>

accessed 20 December 2019.
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No official justification has been given by the SAGIA for this rule. It is in excess of the
required percentages that were initially imposed by the Saudisation program, which in 2011
was replaced by f*he 6Balanced Nitaqgatd.

SAGI A6s pol i crgntfa potestial ansl exsstinglferéigm mvestors. Alternatively,
foreign investors will continue to recruit unqualified Saudis simply to meet the SAGIA target
and incur significant losse$heliterature indicates thdt S a u d i haes hot aveatéd proper

jobs, young Saudi men are paid between £183 (SR1,000) and £366 (SR2,000) for remaining
at home, whi# those who are qualified request disproportionately high salaries and
unrealistic working condition€? Partly to blame for the lack of skilled Saudighs national
curriculum, which has been described as outd&teds discussed in Chaptéwo, it is

crucial that the Saudi government emphasises education in order to reap the benefits of FDI.

FundamentallySAGIA should ensure that foreign investors do feel that their investments

are not safe. This impression has been primarily created because it was felt that the SAGIA
could further revise its policy objectives tihe coming year<® The interviewees suggested
curtailing the powers of the SAG|Ao that it is only responsible for implementing the law

and not for imposing requirements

SAGI A6s announcement to of f@orshoidldnbe eethought es t o
While it does not appear objectionable to rank businesses when assessimgr Wiet meet
the investment objectives, granting incentivegshiose with more internal connectiodees
not promoeé transparencyand underming good governance anthe rule of law, which

mandates that everybody is equal before the’faRelatedly, it ismportant that the SAGIA

81 The Nitagat is the naturalisation scheme which classifies professions based on the number of Saudi workers
in a facility but also takes into account new factors. Importarla mong t hem are the average

participationAr ab News, oO0Bal anced Nitagat to be unveiledd, u
<http://www.arabnews.com/node/938296/saadibia> accessed 20 December 2019.
A, Al harbi, 6Saudization: A boon or bane?d, Arab Ne
<http://www.arabnews.com/columns/news/883321> accessed 20 December 2019.
y. Laessing, A. Al Sharif, 6Special report: In Saud

<http://www.reuters.com/article/tsaudieducationidUSTRE7190MJ20110210> acces@fdDecember 2019.

8“The Economistn 748 r t i cl e 21 of the 2014 IR 2014 states that
and amendment through deletion or addition, of the A
of Directors 0

85 The Economist n 748.

884 Addink, Good Governance: Concept and Cont@UP 2019) 230.
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ceases the practice of fasacking certain applicantg.g.MNCs.”®” Othemwise someforeign
investorsmay be deterretly the appearance of favouritism

The above points are not the only examples where the licence system has undermined the
investment environmentJntil 2017, Icences hd to be renewed annually in most sectors.

The majority of interviewees considered this to be the biggest risk they fadedeadered

their entire investment unsafe and unstableey recommended that licence renewal should

be every five year§® Also, in 2014 the Financial Times reported titatad becomemore

difficult to obtain investment licences and operate inkimgdom.®® Similarly, interviewees

criticised stringent licence issuing and renewal conditions and recommended that the license
system be reformed. They explained that occasionally there delays with the renewal

process and, when this happdnthe autbrites frz e t he companyds bank
result, their employeeoald nd be paid andtheycould notmeet their payment obligations.

As interviewee Jnotedsi nce 2013, the | icence system
has constantly been chartjeNew conditions have to be met and this creates a lot of

uncertainty.o

In early 2016, the SAGA made it public that it would grant an initiatee yearexploratory
licencand fAsi ngl e ageamentsiwithestate lsodias, which caextenad to
15 years. In 2017, the SAGIAfurtherannounced that it would increase the licence terms to

five years, thereby affording foreign investors more protectibn.

The complaint by thénterviewees about the cumbersome licence renewal prbessdso

beenaddressed byhe digital reform of the licence system in March 2046ich does away

87 saudi News Agency, 'SAGIA applies Fast Track Service for foreign investors, 2014
<http://www.businesstoday.me/featured/saapgpliesfasttack servicefor-foreigninvestors/> accessed 20
January 2020.

88 As discussed in Chapter 1, section 1.4, the interviews were conducted between 19 August 2015 and 15
October 2015.

A Allam, 6Saudi red tape frustrates foreign invest
<https://next.ft.com/content/3c6413a88111e3aa8500144feab7de> accessed 20 December 2019.

9% Oxford Business Group, 'Saudi Arabia's Vision 2030 to establish a more open economy’, undated
<https://oxfordbusinessgroup.com/analysis/canecomeall-vision-2030aimsestablisamore openand
inviting-economy> accessed 20 January 2020.

1pwC, 'KSA: New measures by SAGIA improve ease of registration and increase license terms', 2017
<https://www.pwc.com/m1l/en/services/taxhtae-legatnews/2017/newneasuresaga-improve ease
registrationincreasdicenseterms.html> accessed 20 January 2020.

114



with the onerous documentary requirements, including when licences are being renewed and
a decision is made within one we&& Moreover, as indicated in an announcetmaade on

13 March 2018, foreign investors can now renew their licences even up to 365 days prior to
the licence expiration, whereas previously this had to be done within 90 days prior to the

expiration’®* Efforts have thus been made by the SAGIA to reduraplicated bureaucracy

and red tapé&®*

However, despite the increase of the licence teBAGIA has not abolished aadditional
license service feehough the fee structure has chan§&dviost of the investors expressed
their disapproval with # licenseservice fee They explained that in 2013, the SAGIA
changed its standards for renewing licenses. As a result, foreign investibospay a service

fee of 60,000 SR (approx. £11,300) annually as well as the cost of the licence fee, which is
2,000 SR (apmx. £374). They described this additional service fee as excessive and

discriminatory.

Interviewee B stated Sa u d i nationals do not have to
amount is very high. In other countries, businesses do not have to pay evesyagrear

fees, just to operate their business and

Under the new2017processthe standard renewal fee is SR 10,0&0prox. £2,058andthe

additional service subscription fdae either SR 150,00qapprox. £30,871)or strategic

companies or SR 225,00@pprox. £46,307for advanced companiesnd theyare both
payableevery five years'®® It transpires that this fee may in fact violate the constitution,

namely Article 20 of the Basic Law of Governari@®2 wh i ¢ INo taxeseaot fees shdil

be imposed, except in need and on a just basis. Imposition, amendment, cancellation or
exemption shall take place according to the provisions of the law The f ee may
challenged on the basis that the Council of MinistersthrdShura Council has only the

power to adopt this, whereas this was | mpos

92 The participants interviewed had not used these new serdicems b News, 6 SAGI A eases |
for forei gn Hhtp/iwensarabmewsicom/eRQofomnews/902711> accessed 20 December 2019.
"3 Tools & Solutions, 'SAGIA: Renewing Investment License One Year before Expiration', 2018 <https://tools
solutions.com/sagieenewinginvestmerdicenseoneyearbeforeexpiration/> acessed 20 January 2020.
794
Allam n 789.
9 |pid.
9% |pid.
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fee suggests that foreign investors are being treated less favourably thafP [O¢aisArticle

6 of the FIA 2000 states thati [ a ] ct@ shalljesjoy all the benefits, incentives and
guarantees enjoyed by a national prDbhjsect a c
indicates that the projects of foreign investors should be treated the same as that of Saudis,

but the applicable regulai ons and directives are not <clari

does not provide any details.

Moreover, there is no process that foreign investors can invoke when they are not afforded,
all the benefits, incentives and guarantees enjoyed by a nhpoojact. Furthermore, such
treatment depends on the project being licensed. It would be better if foreign investors were
only required to comply with conditions when local companies have to satisfy these.
However, oe substantial obstacle is that thereises no concept of equality and rRon

discrimination’®® As stated by interviewee J

Athe problem is that the | aw does not gua
treatment standard and this means that foreign investors can be discriminated against

without having any recourse. o

However, a clear procesgjovernslicence dispute§® SAGIA6s i nvesti tpatory
identify breaches of the FIA 2000 and Regulatidwas/e beerclearly defined®® For

instance, nspectors can enter business premisesaathine and collect records and conduct
interviews®®* Moreover, breign investors have to receive a written notice which spells out

the breaches; they have to be afforded enough time to rectify these and penalties will only be
imposed when this is not doff®. Violations can result in benefits being suspended, the
business licence being revoked or a fiffeThe Board of Directors of the SAGIA forms a
Violation Committee, whichmustreview thedecision including abouticensing conditions,

breaches and defencesithin thirty days®®* Foreign investorgan challenge decisionby

"9TER 2000, Articles 95; SAGIA n 756.

"Human Rights Watch, O6World Report 2015: Saudi Arabi
<https://www.hrw.org/worlereport/2015/countrghapters/saueirabia> accessed 2@Bember 2019.

"99F|A 2000, Article 2; IR 2014, Article 11.

800 SAGIA Decision 69/6 dated 14/11/1433 H (30/9/2012 G).

801 1R 2014, Article 18.

802 1A 2000, Article 11(1); ER 2000, Article 22.

893 1A 2000, Article 12.

804ER 2000, Article 22.
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lodging an appeal witthe Board of Grievances within sixty da8.For this, they have to

comply with the Procedural Law of the Boaad Grievances2013, which details the
proces$® A clear and transparent process has been adopted under which SAGIA's conduct
is open to scrutingnd good governance is, thereby, being facilitated.

However, one serious shortcomings thatthe FIA and ER do not state whether foreign
investors can continueperations and whether penalties are suspended when awaiting a
decision from the Board of Grievances, despite this sometimes taking a lond\tiite.a
clear procedure has thus been adopted to sc
prevent that eenomic activity is being disrupteéience, itwould be better if iwasclarified

that foreign investors can continue their operations, except in circumstances where their
licence has been suspended for criminal violations or for certain clearly spdxémches.

Also, in light of the potential harm which may be occasioned to foreign investors, foreign
investors should be permitted to claim compensation when there has been an abuse of powers
or powers have been used arbitrarily by the SAGhAthis contet, it is noteworthy thathe
Administrative Courthas made clear thite SAGIA cannot cancel an investment licence by
alleging that someone has a criminal record when this is nof’r&e Administrative

Court issued a new licence to the claimant as the SAGIA had abused its ff8wers.

Furthermore,ie i nvest ment climate would benefit [
further improved. The SAGIA needs to be responsive to the needs atirsvead listen and

engage with them.

Interviewee J statefl n o t many SAGI A staff speak Engl
barrier. The official language is Arahi@and correspondence has to be in Arabic. It

would be better i f English could be used.

Languaye problems can delay business investments. Legal advisors should be recruited, who

speak English and act as point of contadiffer advice and support.

805 ER 2000, Article 15;R 2014, Article 12; ER 2000, Article 24; FIA 2000, Articles 2&12(4); IR 2014,

Articles 11&19.

8%3. Glover, 6The Saudi Board of Grievancesd, -Fenwick
insight/newsletters/internationglarterly/11/saudboardgrievances> accessed 20 January 2020.

807 Case No 3074/1 for the year 1426.

898 |bid.
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Interviewee J recommendé&SAGIA could outsource the services which it provides

toforeigni nvestors to a specialised company. 0

While until recently,the SAGIA had notset out the minimum standards, which have to be

met as a result of various applicable laws, such as the FIA 2000 and the Residence Act, as
required by Article 14 of the IR 201#his wasremedied in 2019 by virtue of the publication

of anupdatedservices manu#fl’, as well asan investor guid°S AGI A6s procedur
requirementsand Saudi laws and practicdsave thus been clarifiedn reflection, in the

future, it maynonethelesgrove useful to ask foreign investors to complete an online survey
(perhaps anonymously) to identify how SAGI A0
However, 1 is insufficient to merely amend the legal provisions dealing with FDI and
improve tle licensing procesgspeciallyby promoting good governantieroughtransparent

and rulebasedproceduresLegal reforms must als@acilitate economic developmentas

analysed next.
4.32 The Economic Framework

As discussedn Chapter twogasingregulatory restrictivenesway promote FDIHowever,

the economic frameworklsosignificantly impacts the success of any legal refodesgned

to attract and maintain FDLegal reforns must therefore,go hand in hand with prudent

economic policiesin order to promotegrowth and developmentAs emphasised in the
Introduction, as well as in section 4.2 of this Chapterdi ver si fi cat isan of &
core economic policyto realise longerm economic growth andver come At he par
plentyod (i.e. the r es devalopneentimplicatisns®' Sceamudt t hus
engage in strategic industrial planning and pefta c ompr ehensi ve devel o
and select theright projects$'? The 10th DevelopmentPlan focuses on private sector

development, particularly in the fields of finance, tourism, transport, engineering,

809 SAGIA, 'Services Manual', 7th ed, 2019148 <https://sagia.gov.sa/media/1104/sdgi@stmerimanual
Tth-editionjan-2019final.pdf> accessed 20 January 2020.

819 |nvest Saudi, 'Investor Guide', 2019100 <https:/investsaudi.sa/media/1286/imgssidiinvestorguide
brochure.pdf> accessed 20 January 2020.

811 C. Cater, 'The Resource Curse and Transparency', in B. @iiee et al (eds)international Development:
Ideas, Experience, and Prospe¢BUP 2014) 396.

812 Abdelkarim n 723, 8.
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communications and IT servicES. McKinsey & Company recommendthat SA pag
attention to finance and tourism, and suggésit SA specialss in petrochemicals, mining

and metals, manufacturing, health care, construction and retail, and wholesale trade. They
claim that these sectors may add 60% GDP growth by #83@lding that the finance sector

is crucial in encouraging private sector grofthThe hospitality and tourism sector could
potentially generate more revenuespecially sinceMedina and Mecca accommodate
millions of Muslims each yed!® In reference to this, interviewee R noted:

ASA could much mor e c aplightafithe factthabso mang | i gi C
pilgrims visit SA each year. Money can be made from developing accommodation,

of fering specialised tours, pilgrim visas

The metals and mining sector is also profitable because SA has signifieposit$®’
Manufacturing is another productive area since SA is a large market and this would enable it
to not import as many goods from abroad, thus reducing its foreign currency expetiditure.
The wholesale and retail trade are potentially fruitful sesgtespecially in light of the online

retail boom this could create many jobs, including employment for Saudi women who could
replace low skilled foreign workeP$® Health care is another area where a lot of government
funds hae been spent and this coute a criticaleconomic growth sect8f° It is likely that

the private sector will further invest in big projects, and whilst at present many jobs go to
foreign workers, the construction sector could offer employment to Saudis and help to reduce

the unemplgment raté?*

830xford Business Group, ©6Saudi Arabia's new devel opm
the privat ehttps/fevent oxfardbysinedsgraup.corm/analysis/layggnenew-developmentplant
showsclearcommitmenteducatiorandprivatesector> accessed 20 December 2019.

814 McKinsey & Company n 38, vii.

815 i

Ibid 10.
8% |pid 9. However, at the time of writing, the Covi® autbreak may adversely impact travel and tourism,
including in SA: N. Ekstein, 'The Coronavirusds Effe

<https://www.bloomberg.com/news/articles/262813/coronaviruss-effecton-tourismwill -carryinto-202 1

expertssay> accessed 14 February 2020.

8 nvest Saudi, ' Mining & Met al s-d@portuhifes/@iningtetals/» s: / / i nves
accessed 20 December 2019.

818 McKinsey & Company n 38, 9.

819 |pid.

820 1pid 9-10.

81 bid 10.
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The interviewees agreed that mining, petrochemical, wholesale and retail trade, construction,
health care and manufacturing were sectors which SA should strategically support, including
through fostering education and excellence in the fiekisther, they explained that oil
dependence can be reduced by investing in solar energy. In sum, it is essential that SA
carefully reviews the reasons for choosing transport, engineering, communications and IT
services in its 10 Development Plan, as ¢hinterviewees and McKinsey & Company
proposed a variety of new and potentially fruitful sectors.

S A 6 ¢"Davélopment Plan propodeconomicdiversification through FDI which enhances
competitiveness and technological development, as well as privatpudoic partnerships

and by creating technology and business incubators and industrial®’ZoHesvever, as SA

has expelled smaller foreign firfi and has effectively excluded SMEs from entering into

local strategic partnerships through the demanding licensing requirements, it may be difficult
to develop such zones. Certainly, it i's cr
potential of ‘fetilizing' already existing domestic capacities rather than attracting highly
sophisticated firms [i.e. large MNCs] with the hope of observing an unrealistic leapfrogging

of t he do me &% Otherwise,SA maynmpt. achieve the stated diversification

objectives®®

Further,the economic polies of privatisation and liberaationare important, as discussed
in Chaptertwo, and the negative list of closed investment sefSrshould be reviewed.
Also, while privatisation has moved slowf/, in late April 2016 Prince Mohammed

announced AVision 20300 whi ch i s to resul t

82 G20, 6 Coimper eBeowth Strategy: Ki ng-8lpm 1213, 17820 u d i Ar
<http://g20.org.tr/wpcontent/uploads/2014/12/g20_comprehensive_growth_strategy saudi_arabia.pdf>

accessed 20 December 2019.

823 The Economist n 748.

824y, Amendol agidlaal lmkagesih develdgind tcounties: Evidence fromSubh ar an Afri ca
(United National Industrial Development Organization, Developing Policy, Statistics and Research Branch

Working Paper 7/2012)-36, iii
<https://open.unido.org/api/documents/481%8bwnload/FDI%20and%?20local%20linkages%20in%20develo
ping%20countries%28620Evidence%20from%20st®aharan%20Africa> accessed 20 December 2019.

823, Sfakianakis, 6Saudi Arabia's Upcoming 10th Econo
SaudiUS Trade Group, 2014 <http://sustg.com/saaidibiasupcomingl0threconomiedevelopmenplan-is-
of-critical-importance/> accessed 20 December 2019.

826 The negative list sets out which business sectors are closed to foreign investors, as further discussed above.

827 Akoum n 714, 427.
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sector will contribute 60% to the economy by 26%0ntended sectors to be privatised are

health, grain storage, ports, infragttwre and education, in addition to the already planned
privatisation of the stock exchange and Saleitricity.®* Hence,i what Saudi Ar ab
planning was similar to the Thatchera privatisation of state industries in Britain in the
1980s0, uwhli cchonwd it ute At he biggest economic
Ar a b Rrivatisation may help SA address its public finance crisis and budget deficit and

may improve the performances of statened enterprise$’

However, the Financial Times @oubtful whether th@roposedransformation is feasible in

a country that is accust ometdgridawe t f&EEvenit ad =.
Saudi officials have objected to the planned privatisation in an age where oil prices are low

and valiations are likely to be affected because it risks crony capitalisnthat important
stateowned enterprises are sold off cheaply to powerful inve&r&urthermore,
privatisationgoals in respect of statewned entities havebbteouses:c
as these transactions are highly compdex there exist regulatory weakne&3tsand as

discussed in Chapter two, privatisation schemes may not go to plan.

A possiblyidealistic vision isexemplified bythe ambitious, but unrealised projectdevelop

six industrial megacitie®® However,due tothe 2008 global financial crisis and the drop in

836

oil prices, only four of the initial six arbeing built®>®, namely King Abdullah Economic

City, Prince Abdulaziz Bin Mousaed Economic City, Jazan Econoniy, @nd Medina

885, Kerr, O6Sceptici sHogovaevre pSaiuvdait isstaattieodn, iFni ncarnacdilae 1
<http://www.ft.com/cms/s/0/54f30e88d1511e6ad8067655613c2d6.html#axzz4GsnJdfle> accessed 20

December 2019.

829 |pid.
80) . Bl ack,abd awmpiprdAves ambitious plan to move econonm
<https://www.theguardian.com/world/2016/apr/25/saardibiaapprovesambitiousplanto-moveeconomy

beyondoil> accessed 20 December 2019.

81B, Sevenlegal Aspects of Privatisan: A Comparative Study of European Implementat{bmversal

Publishers 2002) 557.

832 Kerr n 828.

833 |pid.

84A. Al Omran, ' Saudi Arabiads privatisation goals fa
<https://www.ft.com/content/40b44b&630-11e3b018-ca4456540ea6> accessed 20 January 2020.

835 Arabian Business, 'Inside the plans for Saudi Arabia's original economic city', 2018
<https://www.arabianbusiness.com/trabespitality/393498nsidethe-plansfor-saudiarabiasoriginal

economiecity> accessg 20 January 2020.

836A. Al Omran, N. Parasie, O6Problems Dog Devel opment
<http://www.wsj.com/articles/problerdogdevelopmenbf-saudiplannedcity-1454426157> accessed 20

December 2019.
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Economic Knowledge Cit§?” However, in 2018, another gigaoject, called Neom, was
announced® Yet King Abdullah Economic Citytells a cautionary tale since it had only

7,000 people residg therein 2018, which is still a long way off fra the projected 2 million

by 2035%*° One of the main isssddentified with King Abdullah Economic City is that it

l acks the d@eée the egunal ardadaske the compafifss discussed in
Chapter two, FDI is particularly attracted
while an infrastructure, as built by these projects, is one of these assets, the local population
must possess the requisite skills and there mast gupply networks and already established
companie$*! Hence, there must already exist local know how to support growth in the
sectors which are meant to be developed, including by FDI.

Another issue in relation to the intended megacity business higdenisfied byMr Maclean,

the head of CBRE Middle East, a real estate compahy statesthati [ t | he key weak
that it cand6t be done on a national basis al
as well. The Saudis have to radically dveul the way foreign institutions and businesses

can set u p®? Sehecapintetvieveeeserecommended that a free zone should be
created, such as in the UAE, where no taxes are charged. SA could turn the megacities into
free economic zoness a steppg-stoneto build its economic basic and tattract more

foreign investors, including SMEBlowever, as pointed out in Chapter two, section R,

like DTTs, a free zone enables foreign investors to repatriate profits, treaphying SA of

essentiatax incomeandthismay notpor o mot e SA6s devel opment

It was also suggestdny the intervieweethat more business support services should be made
available, so that they become more efficient and can compete domestically, regionally and in

the longterm internationally.

87EY, 'Economic cities openingvistas of growth in the Kingdom of Saudi Arabia’, 201261 6
<https://www.ey.com/Publication/vwLUAssetsfegonomiecitieswaveof-growthrin-saudiarabia/$FILE/ey
economiecitieswaveof-growth-in-saudiarabia.pdf> accessed 20 January 2020.

838 B, Bostock 'Everything we know about Neom, a 'megiy’ project in Saudi Arabia with plans for flying
cars and robot dinosaurs', Business Insider, 2019 <https://www.businessinsider.comiratora-know
saudiarabia500brrmegacity-20199?r=US&IR=T> accessed 20niary 2020.

839 Al Omran n 834.

840 |pid.

81 UNCTAD, Investment and Technology Policies for Competitiveness: Review of Successful Country
ExperiencegUN 2003) 28.

842 Al Omran and Parasie n 836.
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Interviewee | stated st r ong partnerships sholeand be de
private sector, particularly for the provision of public services, public assets and
public infrastructure. That way risks can be sharachd ef f i ci enci es can

The 2019 Investor Guideoffers various incentives to foreign investors whairt locals and

for R&D projects namely employment supporand financial incentive¥® These are
important strategies which may help with reaping the benefits of FDI, as discussed in Chapter
two. However, the guide does not clarify what financial incewstiaee being offered in
respect of R&D projects and the criteria for seeking this financial incentive. In light of the
fact that SA wants to create technology and business incubators and industrial zones, it could
reward foreign investors who team up withcdl businesses in order to carry out R&D,
including by reducing the corporation tax rate for returns generated from Saudi patents. A
similar approach is being employed by the UK, which lowers the corporation tax rate for
enterprises which generate retufisn patents under the Patent Box schéfife.

4.33 The Societal Framework

As the global economy has been digitalised and developed countries have become knowledge
econones SA faces challenges because of its workfo@a.1 v a s mal | per cent
total population makes up its workforce, namely 5.7 million work out of the 32.5 niiffion.
Femaleworkforce participation, despite having increased, is still low 28°° and may
undermineS A ddsvelopmentand economic growtf’ A 2015 Report by McKinsey &

Company informs that productivity between 2003 and 2013 was only 0.8% showing that SA

843 Invest Saudi n 810, 66&75.

844 KPMG, 'EMEA R7D incentives guide', 201772, 6870
<https://assets.kpmg/content/dam/kpmg/xx/pdf/2017/04/exhézcentivesguideweb-04182017.pdf>
accessed 20 December 2019.

843 Invest Saudi n 810, 20.

846\WB, 'Labor force participation rate, female’, 2019
<https://data.worldbank.org/indicator/SL.TLF.CACT.FE.ZS> accessed 20 January 2020.

847 3. Verick, 'Female labor force participation in developing countries' (2B84Vorld of Laboy 1-10, 1
<https://wol.iza.org/uploads/articles/87/pdfs/femkbor-force-participatiorrin-developingcountries.pdf?v=1>
accessed 20 January 2020.

123



ranks behind various emerging natidffsThe reason for this is that SA has development
issues and people often lack formal educati8spmething which was raised as acam by
the interviewees. The G20 reported that it is essential for SA to develop training and

educational curricula based on international stand&fds.

SAG s " DePelopment Plan for 2018019 emphasiskthe importance of education in order
to create a knowledge econoffiy.An interviewee likewise stressed how crucial it was to
identify new growth areas within the knowledge sector and to strategically prechatation

in thesefields.

Interviewee D statei c yber capacity, for instance,

and developing expertise in such a sector could be very important, not only to protect

C

the publ i c, but also as a possible export

Hence.SA must develop educatidnarogrammes for those fields, which its diversification
strategy has identified as strategically important. As discussed in the previous section, an
economic base is essential amdg, the Neom project focuseamongst other thinggn
creating more raiin the desert through cloud seedfig Capacity must thus be developed in

this field, as well as in respect of climate change, as the impact which cloud seeding may
have on SAO6s environment mu s t be careful
environmental harf® Education of the local workforgapecifically in those fields deemed
strategically important for SAis thusan essentiaprerequisie and important catalyst for

economic growttand developmeft’, which FDIhas the potential tfurtherenhance

Moreover, as discussed in Chapter tweection 2.2the rise in FDI and BITs has been

accompanied by countriegpening their economies to foreigmvestors.However, SAis a

848 McKinsey & Company n 38, vii.

849 Al-Farhan n 728, 287.

#9G20n 822, 5.

81 Oxford Business Group n 813.

852 Bostock n 838.

83 A, Zacharias, 'Did cloud seeding contribute to Sunday's stofim@ National, 2019
<https://www.thenational.ae/uae/environment/dioud seedingcontributeto-sundays-storm1.93609%
accessed 20 Jany&2020.

84 7. Neal, B.L. NealWorkforce Education at Oil and Gas Companies in the Permian Basin: Emerging
Research and Opportuniti¢ks| Global 2019) 80.
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Arel ati vel y®° a$is appadent fwits approaghdto granting visadntil very
recently SA only accepted pilgrims as visitors, or those attending an exhibition or conference
for business purposé&’ The interviewees highlighted that it was very difficult to obtain a
business visa to travebtSA. Foreign investors required an invitation from thaudi
government, namely from the Saudi Chamber of Commerce or the Saudi Ministry of Foreign
Affairs or from the Ministry of Interior. However, a government visa was only granted if the
investor had aneeting with government personnel, which was not always easy to arrange.
Alternatively, the other option was to obtain an investment visa through the SAGIA, but this

was only possible once an investment licence had been granted.

Prospective foreign inwtors could not simply apply for a tourism visa before deciding to
make an investment. It was unsurprising that this clade@pproach was considered an
obstacle to trade by the interviewees. However, since 2013, tourist visas can be issued and in
2014 a new Tourism Regulation (adopted by virtue of Royal Decree No. 2 dated
09/01/1436H) wasdoptedand which entered into effect in May 20%9 Also, business

visas are now issued within 24 hours gasheral business managers are granted visas before

the conmercial registratiofi>®

SA has not only relaxed its laws respect of visitingin 2019 itreformed the way in which it
grants permanent residencf&s.Prior to 2019 investorclass visas only confexd limited
residency (the soalled igamaf®® SA thus didnot encourage permanent settlememd even
a person who mehe various conditionssuch as having lived in SA for ten ye&raas not
guaranted that s/fhe will be granteditizenship®®* Hence, SA faiéd to communicate the

message that it wants permanently attract entrepreneurs, which regdiera less appealing

A, A.E.A. Sallam, M. Hunter, O6Where is Saudi Arabian
<https//www.tnp.no/norway/global/373@/hereis-saudiarabiansocietyheadingij> accessed 20 January 2020.

% The Economist, O6Wi sh you were herebdepastdndé14 <http://w
africa/2160789&ankingdomattractmorevisitorswish-you-werehere> accessed 20 December 2019.
8’3, Bassi, O. Wasfi, 6The New Tourism Law and Saudi

Tamimi & Co, 2016 fttps://www.tamimi.com/lavwupdatearticles/thenewtourismlaw-andsaudiarabias
renewedcommitmentto-tourism/> accessed 20 January 2020.
88 Invest Saudi n 81@6.
89 Bloomberg, 'Saudi Arabia issues first permanent residencies to foreigners', Gulf N&vs, 20
<https://gulfnews.com/world/gulf/saudi/satatiabiaissuesfirst-permanentesidencieto-foreigners
1.1573622585766> accessed 20 January 2020.
8%A. Aul aqgi, 6Saudi Arabian Investor Class Visas: An
No.6/2014, 112, 3 <http://cadmus.eui.eu/bitstream/handle/1814/32147/GLMM%20ExpNete_06
36(314.pdf?sequencezl&isAIIowed:y> accessed 20 December 2019.

Ibid 6.
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place to do businesslowever,under the new Aprivincledjnged i ga
investors,can now obtain a residency which allows them to purchase property and conduct
busines without a local sponsor if they payoneoff fee of SR 800,000 (approximately
£163,500) or renew their premium resideracyd pay SR 100,000 (approximately £20,400)

each yeaf®® SA should alscconsidergranting permanent residencyttmse, who invest £2

million for five years in Saudi Arabian government bonds, share capital or loans for five
yearsor to those who invest £200,00nd set up &usiness which creates fiiime
employment for twdocalsfor five years as the UK has dorf&*

Apart from SAadoptng a more open approach to the grant of vaad thereby creating a

more open sociefyhe cultural frameworkiie.ia community's cu®t oms a

impactthe FDI environmentas discussed next.

4.34 The Cultural Framework

Chapter thredighlighted thathe customary international minimum standard is rooted in the
idea ofpreventingserious cases of impropriety by the host state, such as denying justice or
taking property outght. Treatment standards found liiAs, especially BITs, have widened
what actions contravene the idea of good governaAseidentified in the Introduction,
predictable, clear and coherent ruleslherence taule of law tenets, including non
discrimination,effective legal remedieard transparency anednticorruptionefforts are all
essential in order to create an FDI environment characterised by good goveHwameeer,

in the Middle EastincludingSA, favouritism(which is calledi w a s) is af® andculturally,

there exists propensity to benefit relatives and friefitfs-or instance, foreign investors are
habitually charged higher oil prices by the government whilst their Saudi competitors receive

a discount® This type of favouritism islao afactor when public tenders eawarded®’

82 Bloomberg n 859.

83R. Neate, 'Sharp rise in number of supeh prepared to invest £2m for UKsa', The Guardian, 2018
<https://www.theguardian.com/utews/2018/jul/16/sharpse-numbersuperrich-preparednvesttwo-million-
poundsuk-goldenvisa> accessed 20 December 201K;Visas & Immigration, "Tier 1 (Entrepreneur) of the

Points Based SysterP ol i cy Gui dsneced, 2019, 1
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/834084/Tier
_1 Entrepreneur__Policy_GuidaneeV_1019.pdf> accessed 20 December 2019.

84M.S. Hamilton, G.W. SpiroThe Dynamis of Law(4th ed, Routledge 2008) 6.

%M. Loewe et al, 6The I mpact of Favouritism on the B
Development Institute, 2007}221, 22 <https://www.digdi.de/uploads/media/Studies_30.pdf> accessed 20
Decembe2019.

8¢ Oxford Business Grouf;he Report: Saudi Arabia 20@®xford Business Group 2008) 115.
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However,the literaturehighlightsthat favouritismhas avery negative effect on the business
climate; it can suppress economic development and good goveffi&ide, therefore vital

that governance is improved lpyomoting the rule of lawstrengtheningransparency and
accountability within public administratioeredibility within governmenand the judiciary
building public trustdeveloping legitimacy angiorking to curb corruptiofi®® Without these
measurespowerful foreign investors may exploit weak institutional structures and thereby

harm SA's developmefif®

Judicial independence and upholding the rule of lapaidicularly cruciato combativasta

and strengthen good governanespecially th tenet thaeveryone is treated equally before

the law, as pointed out by the foreign investors. SA has recognised the importance of judicial
independenc®* Art i cle 46 of the Basic Lawthef Gov
judiciary shall be 2%msimilarly,dAetiple 5 df ehe tLawalutheh o r i t
Council of Ministers proscribes that ministers interfere in judicial affairs, though stipulates a
caveat’” The Law of the Board of Grievances also affirms that the Board is indepé&fitient.
Notwithstanding this, Amnegt International reports that Saudi Arabian justice is
characterised by suspense, arbitrariness and sétPeElye laws which guarantee judicial
independence may thus not be very effective. Moreover, there is a marked difference between
enacting laws and emfcing them. Nonetheless, as observed bya&hj, fi[t] here shall be no

power over judges in their judici®%l function

Furthermore,SA should increase transparency in ordemt@rcome adverse development

outcomesijncluding those associated with the resource ctife@therwise the danger is that

87 Business AntiCorruption Portal n 367.

8% oewe et al n 865.

859 |pid.

870 See Chapter two, section 2.4.2.

871 |nternational Business Publicatior8audi Arabidnvestment, Trade Laws and Regulations Handbook,

Volume 1, Strategic Information and Basic L@mternational Business Publications 2013) 59.

872 Seethe Law of the Judiciary, Article 1.

873 Embassy of the Kingdom of Saudi Arabia, 2018 <https://www.saudiepihagawcouncitministers>

accessed 20 December 2019.

874 International Business Publications n 871.

835, Kechichian, R. Badawi , -al$he balmadksofSaadrAmbianr ari ness a
6justicedd, Amnesty | nameestnoegten/latestanews/2025006AHBabawikecrecy s @ / / www.
arbitrarinessand-suspenssaudiarabianjustice/> accessed 20 December 2019.

8% Ar ab News, 6Our judiciary is transparent, independe
<http://www.arabnews.com/saudiabia/new861036> accessed 20 December 2019.

877 As discussed in Chapter four, section 4.2.
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foreign investors may continue to perceive that doing business can be influenced by untoward
business practices, including bribegich negativdy impactsthe investment amronment.

The Transparency International Corruption Perceptions Inde® 2@ly ranked SA 51
globally andgave it53 out of 100 point§’® The interviewees also considered transparency

important, as noted by interviewee B:

ASA has made efforts, for exareplit has ratified the United Nations Conventions
against Corruption and this signals that the Kingdom wants to improve accountability
and transparency. The fact that it has also taken steps to ratify the Convention is a

good sign. o

However, on the Government Defendati-Corruptionindex 20B, SA still fell into Band

E3° This is a highrisk category in respect of corruption in the security and defence sector

SA must thus ensure th#te Government Tenders and Procurement Law 2@0strictly
enforcedin orderto overcomp er cept i ons wahkt@a Good govemanceennst st s
also lead to public accountabilitiye. those responsibler failures must be answerabks

government bodiesitizensand the court&!

Another example of insufficient transparency is in respeavaflable informatiof®? There
exist limitations on freedom of spee®i.For instance,lte media is tightly controlled, and

d®®* This impacts

whilst print media is run privately, it is publicly scrutinised and slibs
the availability of information that foreign investors require to make informed investment
decisions Althoughrecently the Saudi government hascbenemore open about economic

topicsand has discussed them with the métfialevertheless, it is questionable that this has

¥ Transparency I nternational, O6Transparency |l nternat.i
<https://www.transparency.gfcpi2019> accessed 20 December 2019.
8° Government Defence A€ or r upti on I ndex, 6Saudi Arabiaé, 2019 <

accessed 20 December 2019.
80| Alhudaithy, 'Legal Analysis of the New Saudi Procurement Regulations' (2013)25(1) 102114, 103.
81p_ Clawson, 'Middle East Economics, Societies', in B. Rubin (€te)Middle East: A Guide to Politics,
8E8(2:onomics, Society and CultufiRoutledge 2015) 147.
Ibid.
8Freedom House, OFr eedom i nhtps:HreeddMhousedrg/2ibrt/fBeedonBaudi Ar
world/2018/saudarabia> accessed 20 December 2019.
84 3. Green, N.J. KarolideEncyclopedia of Censorsh{facts on File Inc 2005) 494.
85 This subject was not discussed by the interviewes. At t wo o d , alaWhey traéhisparehcy isAr
breath of fresh aird, Arabi an Busisaugiarabjasne® 16 <http: /.
transparencys-breathof-fresh-air-627759.html> accessed 20 December 2019.

128


https://www.transparency.org/cpi2019

any real impact on the investment environment. Efforts have to be made with respect to freely
accessing information and expressing constructive critidiaports, studies, legal decisions

and patent appliceins have to be published and accurate data and statistics have to be
compiled and evaluated. This is because investment decisions are based on development
indicators, studies and facts.

Additionally, SAGIA could set up a new department entrusted witteigging relevant and
accurate data and statistics for foreign investors, including an annual investment report. This
department could work in collaboration with the Saudi General Authority for Stafitics.

the UK the Office for National Statistig®©NS) publishes Business Investment Statistical
bulletins, the government releases trade and investment statistics and UK Trade and
Investment (UKTI) publishes an annual investment refiorfThis data is impartially
producedwithout political influence®? All of these measures will require a shivards a
culture of transparencywhich may help improve the FDI framework i8A. However, there

exists also interaction between culture and religion and the next spabides an overview

of the Sharia and its role in the Saudi legal system.

4.4 SAG s l sl ami c Legal System and Funda

Tenets

The Saudinvestment climate is shaped by the Sharia and this squtimdes an overview

on the generatoncept of the Sharidt is explored whySA6s | sl ami andl e g al
important commercial Sharia tenatsay becontroversial for foreign investors seeking a
businesdriendly and stable investment climateis argued that this is primarily attributable

to the fact thatSA is an Islamic state and i&audi legal system igreatly different from

Western legal systesrwhere the laws are secuft In contrastjn SA the FDI framework is

86 Saudi General Authority for Statistics, 2016t#9://www.stats.gov.sa/en> accessed 20 December 2019.

8'UK Trade & Investment, 6lnward investment report by
<https://www.gov.uk/government/publications/uktivard-investmentreport2014to-2015> accessed 20

December 2019: showirte number of FDI projects in the UK for 2014 to 2015.

88ONS, O6Business Investment Statistical bulletinsd, 2
<http://www.ons.gov.uk/economy/grossdomesticproductgdp/bulletins/businessinvestment/previousReleases>
accessed 20 Decembsetri c2s001,9 ;20G06v. uk, OStati
<https://www.gov.uk/government/statistics ?topics%5B%5D=tatibinvestment> accessed 20 December

2019.

89 As discussed in see Chapter one, section 1.4.
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affected byreligious ad Islamic principlesvhichareamani f est at i on .08°f t he
This sectionalso emphasisthatthe Shariscould be utilisedif it was properly developed)

counter the adverse consequences whichr@} have on a host stéte such as SA

The most importantegal source of th&haria is the Quran, which contains the divine words

of God®%? The Sunnah contains examples by the Prophet, thereby further explaining the
Quran®® Furthermorelegal analogydiyas is employedAfis hari a ruling of a
[is applied] to a new casé® In this way,SA incorporates aveakform of legal precedent

into its judicial systemincluding because judicial decisions are not published (nor collected)

and thuscannot be examined foelevance to a new case by interested pditiddowever,

the 2019 I nvestor Guide mentions that the p
the pi®eline.d

The Saudi Arabian legal system follows the Hanbali School to adjudicate di§putém

Hanbali School is one of four main Sunni schd8lsind draws on six books written by
Hanbali®®® It does not endorse analogiesthe extentase.g.,the Hanafi School doé€’ It

militates away from the concept of judicial precedent, scholarly agree(ijerd) or

secondary sources and instead favours that judges formulate their own legal reasoning
(ijitihad).>®* This renders the law more unpredictable and prevents a system of precedent
being followed. Yetthe HanbaliSchoolpermits that reliance is placed aulings (secalled

fatwag of those accompanying the Prophet Mohammed, but only when this is really
needed® Al so, the Quran and Areports about wha

di s appr dadiehflareanbreé nafrowly read, as a literal intettionis employedto

899D S, Clark,Comparative Law and Sociefigdwar Elgar 2012) 10.

891 As explored in Chaptemb, sections 2.2. and 2.42.

92\ T. Usmlhg The Authority of Sunnafiitab Bhavan 2004) 6.

893 M. Asad, Islam at the Crossroad®ar atAndalus 1982) 77.

8M. Zahraa, 6Unique Islamic Law Methodol ogy and the
Reseah Met hods f or | s |ABQNI8EB), 2RR249,23r chdé (2003)

8K . Rdwan, 60On the Unique Legal System of Saudi Arab
<http://www.hegazylaw.co/othe-uniquelegatsystemof-saudiarabia/> accessed 20 December 2019.

8% |nvest Sadin 81057.

897 Roy n 743, 94946.
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(Human Rights Watch 2008) 24.

899 3. WynbrandtA Brief History of Saudi Arabi@nd edn, Facts on File 2010) 90.
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identify legal norms®® Such an approachesults in rigidity and can be problematic,
especially in the context of modern commercial disputes which may be difficult to resolve
through ancient scriptures and reports.

Also, in thepast, most judges were mainly religious schotardwho thusevokedfarchai®

rules, despite thisometimes esul ting in an Ail.l°Athoaghbhs or
a result of the WTO accession, SA modernised its businessawsnetheless, crit&argue

that judges lack technical expertige deal with commercial disputesdue to their
predominantly religious training and that this, coupled with an otherwise slow and opaque
legal system, undermines FBf Judgesshould study Western commercial laveo that
commercial interests are adequately safeguarded within a wider Islamic legal system

premised on safeguarding the community.

Another issue is that legal uncertaimbyay existsince the Sharia constitutes the supreme law
and may overrideordinary laws®’ This in turn raises questions about how the two are
harmonised® However, Sharia principles which apply to the business contextld be
transposedii nt o st &%t utterehy helpihgto nemedy legal uncertaititya certain

extent

Interviewee L said thai f or ei gn i nvestors often do
and this creates uncertainty for them, whereas when the law is found in a statute then

it i s easier. o

“Quranic Studies, ¢20hlehttbvan.quragcstudies.condmophiethammad/the
meaningof-hadith/> accessed 20 December 2019; F. Fategernity and Tradition: The Saudi Equation
(Routledge 2009) 37.

94 T.W. Lippman,Saudi Arabia on the Edge: The Uncertain Future of an American(Rdifomac Books
2012) 27.

9% |pid.
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“Reuters, 6Saudi judicial reshuffle may spur stalled

<http://uk.reuters.com/article/2013/01/16/s&udijudiciary-idUKBRE90F1432013018> accessed 20
December 2019.

%7 M. Kétter et alNon-State Justice Institutions and the Law: DecisMaking at the Interface of Tradition,
Religion and the Stai@algrave Macmillan 2015) 22205.

98 |hid; see section 4.4 below.

99 M. Ibrahim, A.H. Buang,Accommodating Islamic Tenets with Lessons Learnt from Muslim World in
Maldives Commercial Laws: A Literature Review' (20168 hariahLawRes1(1), 155176, 161; N.K.K. Zanki,
'Cofidication of Islamic Law Premises of History and Debates of ContemporatinMasholars' (2014MHJSS
4(9), 127137, 127&134.
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For instancethe proscription of usuryr{ba’), uncertainty gharar) and gambling haysio )

and engapg i N activities whi c¥ coald leeclafified, put ondae n (6t
statutory footinganddeemed higher lawvhich overrides other law#n this context, it would

need to be ensured that such a codification sakérence to the overarching values and
morality contained in the Sharialidence, a balancevould need to be struck between
ensuring thaBaudilawskeep abreaswith economic and social changasd are aligned with
international law standards, as discussed in Chapter three, while equally upholding and
enforcingSharia ethics. Apointed out by Professor Alayyousi, the Sharia describes what
constitutes a good life and advocates having a lighsgce on the planet and to care for
human beings and the environméHtThe Shariaif adequately developedould, therefore

serve as the basis to enact an environmental Sharia stewardship‘modéiich could
safeguard SA's environment against harmdvgifin investorsequally, a human stewardship
model could be promulgated, e.g. to prevent labour exploitdtionan rights violations.

Such an approach could help to minimise the disadvantages of FDI, explored in Chapter two,
section 2.4.2. If suclshariamodelswere developed, thegnay even proveadvantageous

when defending arbitral proceedings.

Additionally, the SAGIA could summariséhe core commercialSharia principlesand

overarching Sharia valuas the investor guidand provideillustrative examples in order to

elucidate how these principles operate in practiceraag beenforced by the court§his

would go some way to make the Sharia more accessible and intelligible to foreign investors,

who may otherwise find it challenging understand the meaning and legal implications of

Islamic scriptureswhi | e SAds | slamic | egal system i mpa
are also critical to create a busindgendly FDI framework which maximises the benefits

and minimises the disadmatages of FDI, as discussed next.

4.5 Relevant Laws which Affect Investment Protection irBA

The investment climate iBA is affected by varioudaws and this section focuses on

anal ysing var i ous commanyelaw,fcapital marketslavpmperty8nél 6 s

910 i

Ibid 155.
%11 0. Al-Jayyousi, 'How Islam can represent a model for environmental stewardship’, UN Environment
Programme, 2018https://www.unenvironment.org/nevesdstories/story/howislam-canrepresentnodet
environmentabktewardship> accessed 20 January 2020.
912 i
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expropriation lawsas well as dispute settlement mechanianmsd S A 0ThesdBlawgre
considered particularly essent’ €bmpahyolaw i mpr «
provides the vehicle through which business can be condusteth as ggenfield FD]
whereas SAO0s Capital Mar ket Law and relevant
M&As and make FPlswhich are common types of FBI* As foreign investors commit

tangible and intangiblpropertyin a host statethey want to bassured that their property is

safeandis treated in accordance withe Hull formula, i.einternationalkcustomary law™* It

is thusscrutinis@ to what extent SAas aligned its property and expropriation lawth the

required international standardnother important componens the dispute settlement
mechanism so thatinvestment disputegan be resolved, including by placing reliance
international agreementghich permit arbitrations Al s o, it must be anal
BITs strike a good balanck et ween guaranteeing investor r
national interest'® Challengesare identifiedn order to develop recommendations in Chapter

six about how SA can improve its investment law frameworkttiact and promote FDi a

way which prorotes longterm economic growth, good governance and development

The first two suksections of this Chapter thus focus on SA's corporate framework. The third
subsection | ooks at SA6s property asecionexpr of
studies he available dispute settlement mechanisms and investigates which international
agreements SA is a partyitoorderto evoke nt er nat i onal arbitration

analysed.

4.5.1 Companies Law

The main way in which a foreign investor opta in a host state is through a corporate
entity, which in the case of SA must be also in a possession of a licence issued by the
SAGIA, as discussedn section 4.3 aboveRecourse musttherefore be made to Sé s
Companies Law andis sectiorseeks tadentify whethera conducive business environment

has beemealisedin respect of théollowing core features”: The requirements to incorporate

13 However, other laws, such as environmental and labour laws, impact the FDI framasvdigcussed in
Chapterone, section 1.4.

914 See Chapter two, section 2.3.

915 See Chapter three, section 3.2.6.

91 See Chapter two, sections 2.2 and 2.4.

17 In light of the word restrictions, it is not possible to analyse all aspects of the SA Companies Law.
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a company, the choice of available forms of companies, how budmersily Company Law

rules are whetherdirectors can be pursueahd the extent to which a foreign minority
shareholder is protected in circumstances when there exists a dispute with the local business
partner whether corporate governanisebeing promotedand whether companies can issue

debt nstrumentsand can conductshare buybackand the impact this may have oA& s
economic growthShortcomingsare identifiedwhich impede the realisation of a congenial
business environmergnd theseserve asa bas for the improvementrecommendations in
Chapter six

The general framework of tifgaudiCompanies Law is based on French and Egyptian civil
law.”*® In 2015, a new Companies La@L 2015)was adoptet® andentered into force in
May 20167%° The CL 2015sets out the regulatory framework for ttreation and governance
of different types of businesses that can be used by foreign inv&staimited Liability
Companies (LLCs) are commonly used for joint ventures and these can be formed without a
Saudi business partner, so long as the requiredatapiSR 500,000 (around £100,000) is
paid, there is one to 50 shareholders and at least one maffage€s are comparable to
American closely held corporatiofs. LLCs can also be converted to joint stock companies
(JSCs)*

However, the requirement to payound £100,000 to createn &LC is very expensive,
especially in comparison to the approximately £30 to set up a UK limited liability (UK Ltd)
company. This fee can act as a deterrent for foreign investiss.the minimum amount of
SAR 500,000 is in@ased by the SAGIA for specific activiti&s.For instance, a minimum

capital requirement of SR 30 milligiaround £6.1 million)s required for LLCs for property

“Saudil egaland® CParptameéreshi ps6é6, Saudi Arabian Law Over:
<https://www.saudilegal.com/compartiasdpartnerships> accessed 20 December 2019.
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accessed 20 December 2019.
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922 2015, Articles 157180.
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924 M. Elaraby et al, 'Saudi Arabia: New Saudi Companies Law Approved', Shearman & Sterling LLP, 2015
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Approved> accessed 15 January 2020.

92 DLA Pipers, Saudi Arabia, Minimum capital requirement’, 2019
<https://www.dlapiperintelligence.com/goingglobal/corporate/index.html?2mddnum-capitat

requirement&c=SA> accessed 24 January 2020.
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and service investment projeéf8. This is not a permissive approaethich promotes
economic gowth in different sectors despite SA urgently requiring its econotaybecome

more diversified.

In exceptional circumstancespréign investors may enter into a joint venture, a general
partnership?’ or limited partnershif®® For the first time, the new law permits the creation of

a holding company (or parent compan3) This requires that the company either controls
who is appointed to the board of the subsidiary or has a controlling interest of at least 50% in
the subsidiary® Hence, foreign investors can protect their assbéster since legal and
financial liability can be limited (i.e. the parent company can direct the subsidiary to conduct
certain activities, but when claims are made by creditors or others, only théigybsan be

pursued).

While JSCs are the most regulated entities, the legal conditions are no more stringent than in
many civil jurisdictions and the costs for administering a JSC are not much higher than for
LLCs.*! Also, shares held in JSCs can be lifeeansferred®? There are closed JSCs and
public JSCs and the latter ones are listed on the Tagdamuthe Saudi stock exchany?.

The share capital minimum for JSCs was set at SAR 2,000,000 (around £400,000), but the
2015 changes decreased this amdonSAR 500,000 (around £100,008.Yet when the
SAGIA grants a licence, the minimum capital requiremencétainJSG can be higheras

is also the case in respect of LLE3This is not the most welcoming approach and does not

encourage FDI. It ensurésat only large corporations are attracted

92 |hid.

927 CL 2015, Article 17.

28CcL 2015, Article 3; SAGI-B3SARmmmariy LG wsvc,L e(own datSad
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It contravenes the concept of Rdiscriminationto impose higher capital requirements on
foreign investorsln the UK no difference is made when foreign and domestic investors form
companies®® The SAGIA should reduce the share capital requirements, so that foreigners are
treated equal to local€Consequentlythe capital requirements for specific FDI projects
should be done away with

Prior to the new law, the principle of separate personalitgl limited liability, which
precludes that the corporate veil can be pierced in most circumstances, was not as strongly
established®” However, this is no longer the case, though the LLC is considered
automatically dissolved and the managers, includiegatiditors, can be criminally pursued

for failing to make required announcements and taking the correct atfi@teengthening
separate personality and limited liability principlsadvantageous for foreign investors.

Nonetheless, foreign investors még deterred fromassuning directorship roles since
criminal liability and fines can be imposed for many different acts and omissehsling

for ones which do nohecessarily amount toriminally reckless behaviour on the part of
directors For instance, directors can be criminally pursued rfot preparing meeting
minutes™® This appears to ba draconian approactilso, no mens rea is required, so that
directors can be convicted simply for having committed the relevant actu¥@is isnot
business friendly. It reflects the underlying approach to draft numerous laws without

stringently enforcing them, while issuing warnirgs.

<https://www.dlapiperintelligence.com/goingglobal/corporate/index.html2midBnum-capitat
requirement&c=SA> accessed 24 January 2020.
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Moreover, Saudi company law accommodates stakeholderism to a certain extent since the
interests of third parts should be recognised by the directét#\Iso, public JSCs have to
comply, e.g. with Article 22(4) of the Corporate Governance Regulatid?®18 which
expressly requires a written policy that describes the relationship between the company and
the stakehlolers. However, apart from this, there is no express duty, except to avoid that third
parties suffer damage, so that the main duties are owed by the directors to the company, as
well as the shareholdet€Yet directorsd duti esrJ3¥aandhe onl y |
Corporate Governance Regulations 2@iiher detail duties fopublic JSCS** Nonetheless,
directors of other forms of companies can be pursuednistakesin respect of performing

their duties’® The company, shareholders, creditors and other third parties can pursue civil
claims or claims based on the Sharia against the directors when they have suffered damage
because of these breaches by the direéfbiis the future,SA should consider imposing
directorsd6 dut i es,sothat@vil proceeding@gr arimiyal mraceedngs or s
when directors have acted particularly recki@ssan be brought against direct3f6§Such an
approach would furthepromote good corporate governance. Oncanagroved corporate
governance framework is established, it may no longer be necessary to have a separate
regulatory system for foreign investors. Instead, oversight could be exercised purely through
company law and other relevant laws and regulations whey apply to particular industry

sectors.

Minority shareholderganrely on Sharia principles when directors have engaged in conduct

which is illegal or ultra vire§?® While the CL 2015spells out various shareholder righesg,

942 CL 2015, Article 78.
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to receive profits whedistribution takes plac&?’ issues can ariseecause of the ownership
structure of companies, religious customs and the political and legal s{Steon.instance,

Article 127 of theCL 2015enables directors to set the date when profits are distriboed,

fails to specify in which timeframe dividends should be pthéreby allowing the payment

to be delayed™ This makes it risky for foreign investors to own companies jointly with
Saudi nationals if the directors are locals. Shareholders can also not request the board of
directors to convene a general meeting and cannot partake in decision making through
modernmeans of communications, such as post or etfaMinority shareholders are thus
insufficiently protected and are controlled by the majofity.

Moreover, it falls upon the company to bring a claim when a detrimental act has been
committed, but this has tee decided at the general meetiagablingmajority shareholders

to exercise total contrdf* This is problematic since it isftenrequired that the majority of

the shares are owned Icals®® In contrast, thaJK allows individual shareholders to file
claims for unfair prejudice or derivative claims on behalf of the company or to petition
equitable winding up>® However, shareholders with at least a 5% stake can asRaiingi
Ministry of Commerce and InvestmemIQCI) to investigate whether the corporatianted
incompetently or has committed fraud, though it would be better if additionally shareholders

could join together to make up 10#request thiS>’

Moreover,shareholders of public and closed JSCs have seen their minority protection rights
slightly improved They can determine who should be a board member and part of the
separate audit committee in accordance with their respectivehstding and can bring

proceedings against directors, including by requesting an investigation if they have a 5%
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stake®™® Still courts struggle to deal with minority shareholder cases since they are
inexperienced and unfamiliar with important standards and cfiténahich as discssed in
section 4.4 stems from judges being primarily trained in Islamic jurisprudence, as opposed to
Western commercial lawA failure to adequately protect minority shareholders has an
adverse effect on the investment environment and renders invesime&dsdi companies

less attractive for foreign investors.

However, teps have been taken to improve corporate governahbe Corporate
Governance Regulations 204pell out arious principlegor closed JSCs which adesigned
to heighten transparen@nd reinforce managerial disciplf¥® which in turn is likely to
promote investor confidenc€orporate governance has also been strengthened ferySC
virtue of the CL 2015 imposing new conditionse.g. that the chairman can no longer be
appointed for aother executive rol&*

Moreover, JSCs can issue debt instruments, including Islamic beu#siR( and can
mortgage or purchase their own shafésThe latter could prove problematic since it may
undermine the financial standing of comparifésShare buybacksesult in theshare price
being artificially pushed upand capital being misallocated ljrectors who are normally
rewarded for realising a higher share pri¢dt is much more pruderfor directors to invest
capital in enhancing the knoedge base and productive capabilities of their comp&ny.
Otherwise a debt bubblenaybe fuelledandfollowing an economicrash the corporatedebt

may result in ongoinggconomicmalaisefor SA6 s e cie.lIBA DB -tdrno ecgnomic
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growth prospects maguffer’®® Also, overly risky debt instrumentsas well asshare
buybacksmayc ont r avene t he Sh awhichaoutlaws excesgive risSkf 6 gh a
While the CL 2015s a marked improvement to its predecesdorsher steps could be taken

in order tomake SA more investment friendgnd promote longterm economic growth in

SA. Local companies can also raise capital through other means, as discussed next.

4.5.2 Capital Market Law

As discussed in Chapter two, sections 2.3.1 and Z&dign investors can makiePls or

merge and acquireompanies inthe host stateand the local company cathereby raise
capitalor may developits productive caplailities. Business activity ishus beingfacilitated
through @pital market transactionsi.e. FPIs and M&As- and this necessitates a capital
marketwhereequities debt bond (e . gukuld gcommoditiesderivatives, etc. are tradetf®
However,SAS sapital market is relatively undevelopétiand capital market transactiofos

foreign investorsre severely restrictday virtue of the Rules for Qualified Foreign Financial
Institutions Investment in Listed Shares 2015 (RQFFI 20Ibis sectionexamineso what

extent theSaudi capital marketas been developehd particulaty examinegestrictionsin
respect of FPIs and M&AsThis is done in order to answer in Chapter six how SA can
improveits investment law framework in order ppomoteFPIs and M&AsI forms of FDI-

in a way whichleads not only teconomic growthbutalsodevelopmentlt is argued that a
robust legal system which embeds good governance practices, particularly by enhancing
transparency through disclosure requirements and improved information quality, especially
accounting standards, is essential to iomerthe Saudi capital mark&f FurthermoreS A 6 s
overly restrictive approach in respect &As an FPIsmay curtail the potential which gse

types of FDI may have.
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The history of theSaudi Arabian capital markes$ relatively shortand dates b&cto the
creation of aMinisterial Committeein 1984 andthe Saudi Share registrati@theme in
1985°* In 1990, an automated trading system was launched and in 2001 electronic
settlements and clearance bed%monetheless, between 1980 and 2003, there was only one
Initial Public Offering (IPO) and foreign portfolio investors could not purchase stocks that
were offered for the first tim&: The benefits of IPOs, namely for companies to raise capital
at a reduced cost from financial markets, were fore§the.

In 2003,the Capital Market Law was adopted in order to set out rules for trading securities,
thereby conferring protection on invest8f3Nearly all of the ruleshereincontained, apart
from prohibited norislamic dealings, were transposed from US°Awensuringa modern
setup. In 2004, the Capital Market Authority (CMA) was created, which replde&audi
Arabian Monetary Agency SAMA).°”" The CMA is responsible for developing and
regulating the capital market, issuing regulations and rules and to create aieendu
investment climaté’® In 2006, the Tadawul (the stockarket) was formed’® In 2007, the
M&A Regulations were issued for pulbjiclisted companieson the Tadawul and these
Regulations as well asthe updated 201 ™M&A Regulations,provide that M&As can be
made®® However,even by 2018just one acquisition had taken place, highlighting that the
public M&A market is still undevelopédf and the economic benefits of public M&As are
foregone.As discussed in Chaptdwo, a welldeveloped financial markeattracts FDI,

especiallysinceglobally most FDIcamefrom internationaM&As . %%
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Despite the opening of the capital market to foreign investai2808,foreign investors were
only allowed to enter into SWAP agreemettsHence,underthe Capital Market Law only
Saudi companies can appiyoughlocal intermediariecan enter into SWAP agreements
with foreign investors, so that they can indirectly own sh#fedhis is not the most
permissive approach towards FPI.

Also, it was only in 2011 that Listing Rules were adopt&d_isting standards are critical to
safeguard investors against corporate abuse and malfeasantepaochote capital market
efficiency.*®® The late adoption of these corporate governance standards megebeeason
why it has been reported that mar ket mani pu
throughout t elthtigphdAditlee50 & she Saudd Capital Market Law and
Article 2 to 10 of the Market Conduct Regulations 2003 prohibitdarsdealing and other
related practices, such as disseminating untrue statefiéfite Listing Rules were updated

in 2012to improve the regulatory framewotk However, disclosure requirements are not
yet stringently adhered to arfflA still uses its own amunting standards for disclosure
purposes® A lax approach towards disclosugees against the idea that there should exist
transparency Also, a nontharmonised approachin respect of accounting standards
underminesd i n f o r ma t&° dtrhightights thait there exist governance issuésch
make it more difficult to attradéPIto SA.

SA will also find it difficult to attract FPkinceit has additionally curtailed the ability of
foreign investors to directiinvest at theTadawul. The RQFFI 201%0nly permit qualified
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(IGI Global 2015) 197.
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foreign investors(QFIsf® who can satisfy onerous requiremerits directly invest at its

stock exchang®® QFIs arebanks, brokerage and securities firms, fund managers and
insurance compani€s® For instance, lieseinstitutions have to be subjected to regulatory
scrutiny in a country where there exist a prudential oversight regime and the CMA issues a
list with approved jurisdiction$”® Additionally, these institutions have to manage at least
assets worth SAR 18,75@0,000 (approximately £3,283,280,956), though the Authority can
reduce this amount to SAR 11,250,000,000 (approximately £1,970,008,3%8@éyeover,

these institutions have to possess at least five years of experience in securities activities and
investrent?®’ Resultantly, equity markets effectively remain closed for many foreign
investor s, h i epbcupatigrhwith attigacting MRGs, whichemay rmomote

SAO s d e, azdiscupsadanChaptero.

Also, the ability of QFIs to invest in plicly listed companies has been severely restritted:
QFls can only invest up to 5% of the shares of any issuer. An approved client of a QFI can
have no more than 5% of the shares of any issuer. All foreign investors combined cannot own

in aggregate mordhan 49% which includes interests under swaps in a listed firm.

Other limitations existe.g, only 20% can be held by a QFI in a fiffh.This may not
incentiviseforeign investors to bring their expertise to SAne of theadvantage of FDI,
namely,to build internationally competitive businessesay be foregoneAlso, in aggregate
QFls camot own more tharl0% of the stock market value, including swap agreenté&ts.
Hence Saudi companies are restricted from raising finaamogthe full growth potential,

which equity market holdinganoffer, is unlikely to be realisetd®* SA may thereforeJag
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behind regional competitors and other emerging markets, which have higher stock market
capitalisation to GDP ratio€’

Nonetheless, libetai sat i on of S Ar@\s notcoaly yidldaplositiven &ffektse t
Research suggests that this can lead to increased vol&ffityiternational stock market
interdependence increases and exposes’™SA6s s
S A 0 sher caaittous approach towards liberalising its previously closed equity markets may
dampen these possibly adverse effé¥s.

The RQFFI 2015 aretherefore, best view ag stepping stone for SA to become more
internationally integrated into capital markél® Yet SA6 soninclusion in the emerging

market MSCI indexes, let alone the EAFF index for developed coufitfisends out the
message that SA6s capit aft®®naankmplict sigral ofttet de v
financial investment climate in SA. SA needs to work on achieving inclusion in the emerging

market index at the very least, as this is likely to make it easier to attract FPI.

Anothergovernance relatedsueis thatthe RQFFI 2015 are not aligned withe IR 2014as

the latterprovide that foreign investors can buy foreign, local or joint investment entities or
acquire a shareholding in them, so long as the SAGIA has consented to this, and this accords
with the FIA 2000 ad Regulation$®®® Although theFIA 2000 and IR 2014mit to detail the

procedurefor M&As. The IR 2014 appears to guarantee a rather unfettered right to merge
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and acquire Saudi businesses, which is arguably very signitftdmowever, the RQFFI

2015 adopt amuch narrower approach, which confiavith the IR 2014.In particular,
Article 21(1)(7) of the RQFFI 2015 prevesitoreign takeoversAlthoughGCC entities have

a slightly better chance to merge and acquire Saudi businesses if the CMA ctisents.

SAGIA shouldpublish guidancevhich detailsthe procedure to merge or acquire busingsses
including informationabout thetypes of companiewhich can be merged or acquired in light

of the restrictionsn the RQFFI 2015 for publicly quoted companies. Adially, provisions

could be included in the FIA 2000, which confirm that two or more businesses can be merged
and that an investment entity can be divided into two or more entities once the SAGIA has
consented to thi€*? Hence, predictable, clear and cadmwrrulesshould be adoptein order

to strengthen the rule of law irespect oM&As, as such good governance measures are

likely to increase investor confident®&?

Without such measures,is questionable that there will be M&As atite potentialbenefits

of crossborderM&As will be largely foregong®**
Interviewee Jsaid thafi SA | oses out because when a fo
local business then it often brings its knowledge and its technology and operative
mechani sms. 0O

Also, SA may not be able to compete with other regional competitors and emerging

marketst®®® SA may miss out on an essentiask o ol f or econ§HThisis devel

corroborated by the interviews. It was remarked that not having the option to acquire or

merge with businesses was unattractive from an investment perspkatieans that foreign

investors have to develop a new customer base, create a braeadcandrbuild knowledge

about the local market, as opposed to being able to tap directly into the nart@birast,

the UK ha adopted a more open approadih less restrictions on foreign shareholdings (as

discussed in Chaptéive), whereas SA is feauf that this may result in a loss of control over
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10135 R. GhoshEast Asian Finance: The Road to Robust Marat8 2006) 143.

1014 A5 discussed in Chapter two, sectioB.2.

1015 pljazira Capital Research Department n 1001, 10.

1091 Macek n 238, 8.
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crucial industries®'” However,M&As may alsolead to local firmseingcrowded otior loss
of employment as discussed in Chaptertwpossi bly further expl aini

approach.

Il n ITight of SAO6s caut amidde waywopld lwefarcSA toallonwa r d s |
foreign M&As in sectors in which domestic companies still lag behamdl which are
considered essentillo r eal i se SAOs diversifiimalplanen obj «
These companies are st i litialona exgansiobslinto faeigh r act i
markets have produced some spectacular faiftfé% SA could ths further improve
important aspects afs Capital Market Law framework order to attract and promokeI
and M&As. Investor confidence is also reinforced through propany expropriation laws

which thenext sectiorstudies
4.53 Property and Expropriation Laws

Foreign investors will want to be assured that their sShments are secyrard this is
arguably their most significant concewhen deciding whetheto invest'®*® This section,
therefore examinesto what extent foreign investors are affordecbpgerty rights and
protection against expropriatiam accordance with the customary Hull formula (discussed in
Chapter three)n respect of theiinvestmentsWhile foreign investors can own businesses
jointly with Saudi nationals or by themselves or with other foreign inve&tdtthis right is
gualified by Article 5 of the FIA 2000, which provides that the extent shall be set out in
directives and regulationglowever, it has not been clarified what these regulations and
directivesare causing legal uncertaintps discussed in the Introduction, good governance is
closely related to fundamental rule of law tenets and in this case, the issuetie ttegfal
provision isnot clear and predictabléAnother problem is that Article 7 of thelA 2000,
which allows hat capital can be sold, transferred and utilised without restrictions, omits to

address whether this extends to movable propertylBR$. Resultantly, only immovable

117D, pParker, D.S. Sadnternational Handbook on PrivatizatidiEdward Elgar 2003) 121.
19180 Faulkner et alThe Handbook of Mergers and Acquisitig@JP 2012) 287.
19195han n 33, 47.

1020F)1A 2000, Article 5, ER 2000, Article 4.
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property and profitarefreely disposablewhich may deterforeign investos from inveging.

Such an approach ifficult to justify in an age where IPRsan beextremely valuablé®*

Another shortcoming is that real estate can only be owniis is required to carry out the
business activitie®?? The interviewees stated thataking ownership deperght on the

business project goes against the idea of property.

Interviewee Psaid one has to apply to the Ministry
one wants to buy property to house staff and for business activities, but in many other
countries around the world there are no such requirements. Any foreigner can

acquire property irrespective of a visa o

Also, real estate transactions can be challenging, as there exist many restrictiis
depend on whethergperty isowned by norGCC investors, as opposed to companies which
are jointly owned by GCC nationals and ABRC investors and there exist stringéna A t |

f r o n tregulagoas i.e. foreign investors cannot use GCC investors to get around the
conditiors imposed on neCC investors®®® Some of the interviewees considerid
problematic that property could not be sold for five years, evieenthe licence was not
renewed or a foreign investor wanted to stop the business and sé&brggn investors
should be allowed tsell their property, but a property speculation taxild be imposed

when this is done within five years tbfe acquisition

Moreover, foreign investors can only acquire personal residences if the Ministry of Interior
issues a permiand they are legal residerté* However, any conditions can be waiyess

the authoritiehavebroad discretionary powet2° Such an approadhtroducesarbitrariness

1021 ¢ Greenhalgh, M. Rogersnovation, Intellectual Property, and Economic Grominceton University
Press 2010) 156.
1022 1A 2000, Article 8; Regulation of Ownership and Investment in Real&btaNonSaudis, Article 2.

0233, Scott et al, 'Overview of Saudi Real Estate Laws
<https://www.tamimi.com/lavwpdatearticles/overviewof-saudireatestatelawsandpractice/> accessed 20

January 2020.

1024 Regulation of Owership and Investment in Real Estate by #anidis, Article 2. Although, as discussed in
section 4.3.3, there now exists a Oprivileged igamabd
though a significant sum has to be paid for this.

W22ABMA A-Khail, O6Ru$dwmdjyiss o@wmMemshi p of Real Property,

undated, 2030, 230.
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and erodes transparency. A better approach would be to automatically permit foreign
invesors to purchase personal residence.

Furthermore the requirement to develop largeale real estate developments within five
years from the purchase could be relaX88When land is used to construct buildings as part
of the licence grant, the project hiess be for at least SR 30 million (approximately £5.25
million), though the amount can be amended by the Council of MinitéfEhis amount is
too high and acts as a deterrent for small to medium fzedyninvestors. Attracting SMEs

is important, partiularly technology firms, since they are often more flexible and can expand
more quickly'®?® Multinational SMEs spend on average more R&D than local SMEs
which enhances their technical efficienci®é’ Research found thalapanese SMEs ta
actively engagedn FDI.**° Accordingly, SA should adopt a morgermissive approach
towards land ownership by SMEs. It could thereby generate revenues if it inticalveal
estate tax’**

Furthermore, foreign investors and rBaudi personnel have to be sponsored byicbased
entity}°*?In the pastit hasnot alwaysbeeneasy to obtaimork permits:®*® Fundamentally,

the right of property should not be dependent on a work permit, as in most countries property
can be owned by foreigners. At least foreign investors, assegpto tourists, ought to enjoy

full property rights includingto hold real estate for investment purposes

In 2019 the US Department of Statetedthat it is unaware that there were any cases of

r1|034

nationalisation or expropriation without sufficies@mpensatio Neverthelessthere have

izij Regulation of Ownership and Investment in Real Estate by®¢arlis, Article 1.
Ibid.
1928, Pu, Y. Zheng, 'The FDI of Smalind MiddleSized Enterprises: A Literature Review' (201%5)6, 63
70, 64.
1929y Li, J-L. Hu, 'R&D, FDI, and Efficiencies of Small and Meditsized Firms' (National University of
Kaohsiung, 2004)-B3, 1 <http://nft0Inuk.edu.tw/econ/workingpaper/yangli/ABD0401.pdf> accessed 20
January 2020.
10304 Urata, H. Kawai, 'The Determinants of the Location of Foreign Direct Investment by Japanese Small and
Mediumssized Enterprises' (2008mall Bus.Econl5, 79103, 79.
3'Global Property, o6lncome tax is |low in Saudi-Arabiab
East/Saudirabia/Taxesand Costs> accessed 20 January 2020.
1032217 2000, Article 9.
1033 |nternational Business Publicatior@audi Arabia Central Bank & Finara Policy Handbook
(International Business Publications 2005) 189.
¥United States Department of State, 62019 Investment
<https://www.state.gov/reports/20d®vestmertclimate statements/saudirabia/> accessed 20 Janu20pQ
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been complaints that investment licences have baanlledwithout an explanation, thereby

forfeiting investment$®® Article 11 of the FIA 2000 makes clear that a court order is

required to partially or totally corgtate propertyThis can only take place when the public

interest mandates this and equitable compensatipaid Nonetheless, a court order does not

per seprotect foreign investorsgsit is not clarified what is in the public interest, neither

what can give rise to total and partial confiscatidrshould be stipulated that expropriation

cannot be arbitrary or discriminatory and that a due process has to be followedld be
clarif i ed t hat Acompensation [ i s] equival ent t
project at the time of expropriation, estimated in accordance with the economic situation prior

to any threat of expropriati ono0onas tthe shih at C C
[ expropriation]™Hencejomompensateino® shoul d

valueodo and compensati®n should be fAi mmediate

While the Act refers to regulations and directives, it has not been specified what these are.
Moreover, itis unclear what type of compensation should be paid and wHegendorses

the widely accepted Hull formula under which
ef f e ¢ iSA eshoold clearly specify the remedies, including that this includes

1039 and specific performanc&* All these reformswould strengthen the rule of

restituion
law in respect of property transactiomsd improve governant®' and would alleviate
concerns foreign investors may otherwise have about the security of their investment
However, while property rights and cledegal rules governing expropriation are crucial,

these rights and rules must be enforceaddediscussed next.

4.54 Dispute Settlement and International Agreements

1035 pid.

1036 K ywait Direct Investment Promotion Authority Law No 116 of 2013, Article 19.

1937 Qatar Law No (13) of the year 2000 on Organization of Foreign Capital Investment in the Economic
Activity, Article 8.

198 OECD n 442, 44.

1939 The Factory at Chorzo¥Germany v PolandTlaim for Indemnity)(Merits) [1928] PCIJ Rep Series A
Nol17; S.L. Escarcendndirect Expropriation in International LayEdward Elgar 2014) 4; Ripinsky and
Williams n 430, 16; Schill n 528,56.

1049 Texaco v Libyd1979] 53 ILR 380; M. Smarajah Resistance and Change in the International Law on
Foreign Investmer(CUP 2015) 113.

1041 See Chapter one, section 1.1.
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This section investigates local and internadibdispute settlement mechanisms available to
foreign investorsThe sectionfirstly analysesvhich issuesforeign investors magncounter

when trying to settlenvestmentand investmentelateddisputes in the local courts.It is thus

asked whatproblems exist when foreign investors pursue commercial cases and seek to
enforce arbitral awards in S&ubsequently, theectionlooks atinternational agreements

which SA is a party anavhich provide forinternational arbitratiorand identifiespotential
challenges vth the enbrcementof arbitral awardslt is argued thaS A Gnvestment law
frameworkcould be significantly improved by ensuring that the available dispute settlement
mechanisms for FDI related conflicts afiemly underpinned byhe rule of law, which
constitutes a fp ¥ Foreigmidvestorshbuldpeoparécularhaassured o
thatrules are predictable and clearg fairly applied, there exists equality before the law and
that judges are independent and do no realsitrary decision$®*®

While King Abdullah initiated farreaching legal reforms in 2008 order to create
commercial courts, train judges and palyiadodify the Sharid®** f t éhsystem of justice

has been criticized for being slow, arcane, lacking in sohtbe safeguards of justice, and
unable to deal wi”Ih20i8hFeeedom idoese rankeddSA R dut af 16,

with 16 being the best in terms of enforcing the rule of ¥&A number of interviewees
considered the overhaul of the judicial systenbé ineffective This isdespitethe reforms

having cost $2.2 billion®*’ Correspondingly, the UK government has observed that SA's

court systentails to adhere to international standards since proceedings are often d&ayed.

thas been repgrtsed atkkleatupf[tjol useven or®™®nine
judges do not reach the same decisions when deciding similar cases; and are not specialised,

but hear all sorts of cases, even complex commercial cases, despite not having enough

10425ee Chapter One, section 1.1; UN, 'What is the Rule of Law', 2020 <https://www.un.org/ruleoflaisfwhat
therule-of-law/> accessed 15 February 2020.

1043 pid.
04N, Al'lam, 6Slow pace of Saudi |l aw reforms under fir
<http://www.ft.com/cms/s/0/4dc08168L6511e2a77100144feab49a.html#axzz4GmQR88xJ> accessed 20

December 2019.

1045 A Koppel et alMixed LegalSystems, East and Wéashgate Publishing 2015) 271.

104 Freedom House n 883.

1047 Allam n 1045.

Y8FEoreign & Commonweal th Of fi e®ounétQoyr poofr aGoen creerpnodr,t ,2 0S
<https://www.gov.uk/government/publications/saadibiacountryof-concern/saudarabiacountryof-

concern> accessed 20 December 2019.

1049 Allam n 1044,
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training1°*° The interviewees noted thatvestment decisions, including whether to expand,
were often postponed because of the slow pace of domestic litigatbmnpredictability
and new investment plans were sometimetirely abandoned.

Interviewee Q statedd i &s amnounced that specialised commercial courts would be
created, but nothing has happened. o

However, in October 2017, the lomagvaited commercial courts were open®d. The
creation of these courts resulted in a 150% increase in commercial court deestbmnsost
decisions were made within 44 and 190 ddysNew Implementing Regulations to the Law

of Civil Procedures also require that commercial cases are adjudicated within 20 days and
hearings are limited to threlmys'®>® This indicates that several ofetlaforementioned issues
have been resolved>*

However, investment disputes are dealt with by the Board of Grievdbdoean al
Mazalim'%® Yet the Board of Grievances is not necessarily an independent Ubityately

the king is still the final instance of appe&he king selects the judges and this may not send
out a message that the judiciary is fully independent, also since the head of the SAGIA is a
minister’®®® A stricter separation of powers between kireg and judicial and government
bodies would be desirabknd promote good governan@@’ Enabling foreign investors to
defend cases in front of an independent body, may increase trust in the judicial system and

contribute to creating a constructive invasnt climate.

1050 hig,

1951 5audi Gazette, ‘Commercial courts: A year of admiring performance’, 2018
<http://saudigazette.com.sa/article/543954> accessed 20 December 2019.

1952 5audi Gazette150% jump in commercial court rulings', 2018
<http://saudigazette.com.sa/article/546127/SAANRABIA/150-jump-in-commerciaicourtrulings> accessed

20 December 2019.

1053 |hid,

1054 hid.,

1955 The Board of Grievances is an administrative organ and pursuant tavihef the Board of Grievances

1982, there exist three circuits i.e. the first instance, the appeal and the Board of Appeal circuit and the Board of
Appeal:Koppel et al n 1045, 272; M. O'Kar®audi Securities LagAl-Andalus Legal Consulting 2011) 9.

8AF. Ansary, O6A Brief Overview of the Saudi Arabian
2008 <http://www.nyulawglobal.org/globalex/Saudi_Arabia.html#_Toc200894573> accessed 20 January 2020;
Human Rights Watch, 0 Sa ulbtrary Deteritniarzd Uffair @riala in theoDefeciend u st i c e

Criminal Justice System of Saudi Arabiadé (Human Ri gh
<https://www.hrw.org/sites/default/files/reports/saudijustice0308_1.pdf> accessed 20 January 2020.
5’R. Benwel |l , Oat iGary,of6o Thewerep,arHo-lls7e of Commonsd, 20
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Trust in the administration of justice is also importenteassure foreign investors avmay

be afraid that their Saudi partners prevent them from leavingyS#arring their exit visand
confiscatingtheir property untila disputeis resolved’’®® For instance, fraud allegation can

result in detention and imprisonment pending the outcome of thé¢asdso, while Article

11(e) of the Law of the Board of Grievances 2007 affirms that a system of precedent should
be followed, it is impossibleo verify whether this is dondéo combat arbitrariness
sufficiently. The investment guide mentions that in the future commercial cases will be
published**®® However it would bealsodesirable to publish investment casssthatforeign
investorscan evoke established principl@sd ajurisprudence can be developedsadeguard

SAOGs public i nt er eBhiswduld reraer the lawnnore peftand manner

Good governance also suffers simtispute settlement through arbitratifraught with
difficulties. When disputes between foreign investors and their partoamot besettled
amicably®® with the help ofthe Investment Disputes Settlement Committé® arbitration
can be pursued in accordance with the Arbitration Act and its Implementing iles.
Nonetheless, it has been reported that an arbitration clmaséynored by the Board of
Grievances imAl-Hoshan Ltd v AHejaz Ltd*°®* However, this caswas deied under the
old Arbitration Act 1983 which had many deficiencies, and SA replacedviith the
Arbitration Law 2012AL 2012).

The AL 2012 is modelled on théJnited Nations Commission on International Trade Law
(UNCITRAL) Model Law on International Comercial Arbitration:’®> However, theAL
2012 has still problemse.g, government bodies cannot commit themselves to arbitration
without the Prime Minister appring this.°®® Investorstate arbitration cannot be
automatically pursuednd foreign investorsdepend on local remediel$.has also not been

clarified what happens when no such approval is forthcoming from the Prime Minister.

1958 United States Department of Stat@084

1059 hig,

1089 |nvest Saudi, 'Investor Guide'n 813 | nvest opedi a, ©6Poison Pillé, 2019
<http://www.investopedia.com/terms/p/poisonpill.asp> accessed 20 January 2020.

181 E1A 2000, Article 13.

1992 ER 2000, Article 26.

1063 hid.
1064 Case N0.51/D/TG dated 1416 AH (1995).
10853 . G. Zadkovich, 6Saudi Arabia's New Arbitration Law

<http://www.mondag.com/x/197592/International+Courts+Tribunals/Saudi+Arabias+New-ghiditr Law+2
012> accessed 20 January 2020.
1086 AL 2012, Article 10(2).
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Accordingly, those contracting with government bodies are exposed to an elevated sovereign
risk, also since th&lA 2000 andthe ER 2000do not spell out a procedure to settle these
disputes SA shouldaddress thistatutorylacuna.

Even when disputes can be resolved through arbitration, the award may not be enforceable
since theAL 2012 requires arbitrators to be legally coetent of good conduct, to have a
college degree in Islamic legislation or regular knowle¥§eAccordingly, the court may

rule that an arbitrator was incompet&#f While foreign investors may be able to pursue the
arbitrator for negligencd8®, the sums inarbitral awardsare largeand thisis not ideal.
Consequently, foreign investoraust choose arbitrators who have obtained a degree in
Islamic legislation or riskhon-enforcenent ofthe award. One option is to choose arbitrators

from the Saudi Centre fora@mercial Arbitration-°”°

Another shortcoming is that it is unclear whether the court or arbitrators or both can provide
provisional relief and what happens when the court and the arbitrators reach different
decisionsAL 2012, Article 22 states that thigs the task of the court, except when the parties
have regulated this differently in their arbitration agreement, whereas Article 23 provides that
arbitrators can grant interim reli&f’* The AL 2012 should beamendedi.e. it should be

clarified in which cicumstancearbitratorsor courts areresponsible?’?

Another obstacle is that the Sharia cannot be violated by virtue of the selected governing law,
as this may render the award unenforcedBfThis makes it difficult for foreign investors to
choose a Western law as governing kince this may risk the enforceability of the award.
Instead, they are better off opting for a state which is considered Sharia compliant. However,

as discussed in sémh 4.4 due to the differerislamic schools even this may cause problems.

1087 AL 2012, Article 14.

" jones & Day LLP, 6The New Saudi Arbitration Lawé, 2
<https://www.jonesday.com/en/insights/2012/094tkesvsaudiarbitrationlaw> accessed 20 January 2020.

e Bertrand, C. Leathley, 6lnternational Commerci al /
International Arbitration, 2009)-1, 4 <http://www.arbitratioradr.org/documents/?i=62> accessed 20 January

2020.

1079 53udi Center for Commercial Arbitian, 2019 <https://sadr.org/?lang=en> accessed 20 January 2020.

1971 7adkovich n1065

1972 M.F. Ghazwi et al, 'Issuing Interim Measures in Arbitration in the Kingdom of Saudi Arabia' (Q8&8,

4(2), 534540, 536.

1073 AL 2012, Articles 2&25.
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SA should at least issue guidance, so that foreign investors know which governing laws will

not render an arbitral award unenforceable.

While the basis on which an award can bellelnged is in line with the UNCITRAL Model
Law and the New York Convention, public policy and the Sharia cannot be contra?ned.
Also, procedural rules which govern the conflict, including those of international hodies
cannot contravene the Shaf&> Arbitrators must considerlslamic tenets on which public
policy is based, the procedures and substantive law which the parties have selected,
established practices in respect of the matter and relevant principles of usage and®8istom.
Accordingly, judicial oversight is retained over arbitral awards, including international
arbitration.Foreign investorshus facegremendous uncertaintgs it is unclear to what extent
these provisions enable the court to conduct reviews and oppose arbitral 2WBAGIA
should publish guidance which clarifies what constitutes Islamic tenets on which public
policy is based and principles of usage and custdence SA must work on developing

more predictable, clear and coherent rules in order to strengthen goodagmeer

Furthemore in 2013,SA adopted the Enforcement LaiizL 2013)in order to establiskan
expert forum whergudgments anégwards, including international and local arbitral awards,
can be enforcefArticle 12).*°’®In the past, the Board of Grievanses responsibt&”®and it
could take a long time to enforcen award or judgmentdisputes were frequently +e
opened®’ and parties had to rtigate}°®' By 2015 there were no published reports that a
foreign arbitral award had been enforced dadawell Intenational (Saudi Arabi) v Emaar
Property PJSC (UAEJ2006] illustrates the difficulties that foreign investors have had to
facel®®? In this case, the ICC acted as institution and the arbitration took place in SA. All
threeSaudiarbitratorsfound against Jaegel and ordered him to pay costs. Yet the Board of

Grievance overturned the award and ordered Emaar to pay Jadawell US$228 walilgn

1074 AL 2012, Article 50(2); Zadkovich 1065
1075 AL 2012, Article 28.
1075 AL 2012, Article 38.
1977 Ghazwi et al 072
WEAA A-Amr, A. Alayoni, O6Qualitative shift: Saudi Arab
<https://www.dlapiper.com/en/us/insights/publications/2013/06/qualitativfe saudiarabiasnew
enforcement__/> accessed 20 January 2020.
197 Rules of Civil Procedure before the Board of Grievances 1989, Article 18ith);
izz‘;s Bono, 61 nrtaetrinoant i 20MERGAG) 18(rE30L1t5 )
Ibid.
1982 Bertrand and Leathley 1069 2.
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was affirmed on appedi®® However,this case predates tl# 2013and it is more unlikely
that the merits of a disputeill be reheard®® This is because the EL 2013 goes some way to
remedy these issues by replacing the Procedural Rules Before the Board of Grievances 1989

and introducinghe followingvarious change$®°

A so-called enforcement judge now hears these ¢%¥8ewho is specialisedwhich should
helpspeed up the previously lengthy processs judge monitos compliance with the award
(Article 2) and can request help from relevant authorities in case enforcement is not being
complied with. Various proceduresistto facilitate enforcement, e.g., an attachment can be
ordered upon sale (Articles 4).%" This has made it less attractive for Saudi partners to
ensure that foreign investors cannot leave SA until a case is adjudicated or a police
investigation is compted°®® Also, enforcement is rendered compulsory if an executive

deed is presentddrticle 9).

However, the enforcement judgeustensure that the Sharia is being complied with (Article
2), thereby conferring broad discretion in light of the strict and literal interpretative stance by
the Hanbali schodf®®

Another issue which undermines investor protection isAhtitle 11 of theEL 2013requires
reciprocity from the foreign country as a condition to enforce the arbitral awhisl.may
limit the enforcement of such judgements to Islamic natidnsRidaria Colage Sally

t°°°a London

Corporation (Finland) v The Saudi Corporation for Research Begelopmen
court had found against the Saudi Corporation for Research and Development. However, the
judgment was not enforced. The Board of Grievances explained that it required all the
evidence to assess whether a Saudi court would reackdbisionin order todetermire
whether the decision does not contravene the Sharia. Additionally, recipreqiyred

evidencing thathe UK would enforce a Saudi judgmeiithere was no agreement to that

1083 pid.

1084 1hid.

1085 3 B. Zegers, 'Arbitration Guide, Kingdom of Saudi Arabia' (2018) International Bar Association Arbitration
Committee, 2018,-27, 23 <file:///C:/Users/legidownloads/SaudiArabitBAArbitrationGuide.pdf> accessed

15 February 2020.

1986 Enforcement Law 2012, Article 1.

1987 Also seeEL 2013, Articles 233.

1988 |nternational Business Publications n 871, 113.

1089 5ee section 4.4 above.

1099 Case N0.438/T/3 dated 1410 AH (1989).
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effect between the UK and S#&ndan assurance from the UK Ministry of Justiwas not
deemedconclusive proof.

Additionally, those wishing to enforce a foreign judgment or award have to demonstrate that
it was not within the jurisdiction of the Saudi court to deal with the matter lzaiddue
process was followedn Bahraini Civic Bank v Abd Allah Bin Abd Biziz AtSant®® the

Board of Grievances explained that a foreign arbitral award is enforceable between those who
are of Muslim faith, but only in so far as it does not prevent doingeivhich is permissible

(halal) or allows something illegahéram. Also, the decision cannot contravene that which

is decided by a Saudi court in respect of the same subject matter, and the award cannot run
counter to public policy.Yet since no casesr orders are published, this is a highly
controversial provision which the lawyer of the foreign investor may find difficult to
establish.The effectiveness of international arbitration is thus significantly undermined, as an
award may be struck down forery broad and vague reasons. At the very least the
requirement to prove that a Saudi court did not have jurisdiction should be remsoveait

justice is not deniedcand effective legal remedies are providedrderto strengthen the rule

of law. As sugested abovethe most important commercial Sharia tetf8tscould be
codified Theycoulds e r v e -dissretidinary 'lprightine ruleso Also, the courts could be
statutorily mandated to enforce the Acommer
light of industry standards and the particular cont&&Broad discretionary judicial powers

could thusbe curtailed in order to render legal outcomes more predicRdeldictability and

legal certainty are hallmarks of good governancemodhote legafairness andre essential

to foster accurate economic planning and can thus promote economic §fgwth.

Another issue is that evaewmhen an execution judges reacheg$avourabledecision the

decisioncan beappealedtherebysuspeding enforcement®®

1091 case No 543 dated 1411 AH (1990).
1992 A discussed in section 4.4.
izsz.C. Cutler, T. Dietz;The Politics of Private Transnational Governance by ContfRoutledge 2017) 202.
Ibid.
199°E| 2013, Article 10; J. Glove Enf or cement in Saudi Arabia and the U
<http://www.fenwickelliott.com/researensight/newsletters/internationglarterly/enforcemergaudiarabia
uae> accessed 20 January 2020.
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Moreover,SA has ratified the New York Convention (the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 19587° However, Aticle V(2)(b) allows member
states to not enforce awards which contravene public ptfiéin Abdullah Girgi Beserani v
Ismale Fawzi Abu Khadf8® the Board of Grievances evoked public policy to refuse an
arbitral award where punitive damages had been awaagé#uls violated the Islamigharar

principle 1°%°

Yet foreign investors may be able to rely on other tesaéind instruments whicBA has
signedto settledisputes througharbitration, namely the Convention Establishing the inter
Arab Investment Guarantee Corporation 1471, the Overseas Private Investment
Corporation Convention 1978 the Agreement for Promotion, Protection and Guarantee of
Investments among Member States of the Organisation of Islamic Conference 1981 and the
Unified Agreement for Investment of Arab Capital in Arab Countries 148®arties can

also rely on the Conventn on the Settlement of Investment Disputes 1965 to settle their
disputes if the parties agree to this in writil&f However,SA has excluded petroleum and
sovereign affairs, but without defining what constitutes a sovereign m&ft@onsequently,

governmehbodies cannot be pursued.

Those foreign investors, who come from contracting states to the Riyadh Arab Agreement for
Judicial Cooperation 1983% can enforce foreign civil and commercial judgments, though

not when this contravenes the Sharia, public pro®rality or the constitutioh:°® Hence,

SA has also included a broad caveat in this agreement, so that it effectively has a last say
when it comes to determining whether or not to enforce an arbitral award. This politicises

legal disputes and is not reassg for foreign investors.

109 A Holt, The Big on GroupDoing Business witSaudi Arabia, A Guide to Investment Opportunities &

Business Practic€rd ed, GMB Publishing 2006) 80.

197 Roy n 743, 92824,

1998 Case N0.2195 dated 1417 AH (1996).

1099 Al-Sewilemn 731 232.

1005 FerabolliArab Regionalism: A Pos$tructural PerspectivéRouledge 2015) 121.

101 oyerseas Private Investment Corporation Convention 1975, Article 3(3); Shoult n 719, 110.

1102 Newcombe and Paradell n 4B2.

"%convention on the Settlement of I nvestment Disputes
Cente for the Settl ement of | nvest MehitLD/i2s 30366 s: Sel ec
318.

119 pid, 310.

1105 A H. El-Ahdab, J. ElAhdab,Arbitration with the Arab Countrierd ed, Kluwer Law International 2011)

889.

1106 pivadh Arab Agreemerfor Judicial Cooperation 1983, Articles-3%; ibid.
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The ability of foreign investordo settle disputeshrough arbitration also depends the
home state of the foreign investor having entered into a BIT witha8d thetherein
contained treatment standards, discussed in t€h&p sectior?2. The next section, therefore,
provides an overview of the approach adopted by SA towandering into BITs and

including internationatreatment standards.

4.55BITs

As discussed in Chapter two, section 2.2, Bhibye become a commdnol to reassure

foreign investors that their investments are safe in host stpsecularly through the

inclusion ofinternational dispute settlement mechanisAmwvever, he possibilityfor foreign

investors toinitiate arbitral proceedings in ordey seek compensation from host stafes

breaches of treatment standacdsnes at a cost for host states, e.g. may result in a regulatory
chill.***” When determinig how SA can improve its investment law framework to attract and
promote FD] it must beexaminedwhetherits BITs adequately balance FDI protection with

its right to exercise control over FDThis is important since affordingtronginvestment

protection and curtailingg A6 s r i ght to regul @A @&sevelopmeni.n | i k e |
Instead,it may lead to SAnot being able to avert the disadvantages of ##5The analysis

of SA6s BI Ts reveal s t ha towdsda affordirg comprehensveed a ¢
investment proteatin. For instance,}b2019, SA had onlyentered into 24 BITs® of which

five were not in forcé''° Hence, SAis cognisant of the fathat BITs can afford too many

privileges to investment partners and may not adequately safeguard the host state against the

inherent structural and institutional biases of BYFs.

Howeve, as identified in Chapter two, BlIT€an be an importanttool to attract

investment**? For instancesome intervieweesecommended th&A should conclude more

1107 5ee Chapter two, sections 2.2 and 2.4.2.

1108 g5ee Chapter two, section 2.4.2.

H¥WYNCTAD, o6lnvestment Instruments Online, Bilateral I
<https://investmentpolicyhub.unctad.org/lIlA/Countryit85#iialnnerMenu>

accessed 5 January 2019.

110pid.

111 Trakman, N. RanierRRegionalism in International Investment LEQUP 2013) 276.

112\, Krajewski, R.T. HoffmannResearch Handbook on Foreign Direct Investn{Boward Elgar 2019) 30.
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BITs, particularly with provisions which provide for international arbitrationevidence

commitmento protecting foreign investors

Currently most of the BITsprovide for international minimums standards of protectidh.
Forexamplethe BIT betweerSA and Malaysia adopts the wording that the

Ai nvest ment s. . .aschréded équitable treaiment and sinal £njoy fell

and adequate prot!¥ction and security...?o

The BITs between SA and China and SA and India even afford the higher FET statdard.
Additionally, a MFN clause is usually includeéd but it does noappyt o fAal | mat t
governed by t'H Hence A garreveforreutation lias been usaadd dispute
settlement has been excludéd

Yet all the BITs contain separate dispute settlement provisions. For instance, the BIT with
China requires that disputes are firstly settled through diplomatic chabeflse being
isubmié&arebdi ttf'GAlt mapbead gued t hat t he nahoeauseage men
enjoyment or disposal o f invest m&fAA wider i s c |
interpretationof the MFN clause would enablforeign investordo evoke more favourable

dispute settlement provisions in third party treati@SHowever,at presenSA's clauses are

rather narrow and there exists uncertainty whether they would be extended to dispute

settlementSA shouldclarify that its MFN clauses extend to its dispute settlement provisions,

113 Also seeChapter three, in section 3.2.

M4BT between SA and Malaysia, Article 2(2).

HI5BIT pbetween SA and China, Article 2(1); BIT between India and Saudi Arabia, Article 2(1).

HISE 9. BIT between SA and China, Article 3(®); UNCTAD n 921.

117 Ambatielos claim (Uned Kingdom v Greecg)956) Reports of International Arbitral Awards (Vol XlI) 83,

107; see, e.g., BI'T between Spain and ArFgweuredi na, Art
Nation Clause to the Dispute Settlement Provisions of Bilatevastment Treaties: Domesticating the 'Trojan

Horse' (2007)ur.J.Int.Law 18(4), 757774, 765766.

118 hid (Radi), 766.

H19BIT between China and Saudi Arabia, Article 7.

H205ez, Sociedad General de Aguas de Barcelona SA v The Argentine RBgaision onlurisdiction, 16

May 2006, ICSID Case No.ARB/03/17, para.Sfemens AG v Argentine Republ€SID Case No.ARB/02/8,

Decision on Jurisdiction, paras85&103.

H2lRadinl1l7 773; S.L. Parker, O6A BIT at a Timeée The Prop
Settl ement Provisions i n Brbitration Brief&2(1), 3068v62.st ment Tr eat i
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like the UK has done in its Model BIf?* Yet asdiscussedabove enforcement may

nonethelesprovedifficult.

Moreover, the BITsprovide various standard assurancesg, that foreign investors can
freely transfer payments made from invest me
other formsof | egi t i md* Ehe BITscsafegeard.against expropriation and

nationalisation or measures tantamount to teigept when this is in the public interest

Aprompt , adequat e an dnustbé fpadctihei measures campe bes at i C
discriminatory andnustb e  fii n accordanc.d¥with domestic | a
Further mor e, it is clarified that t he fAcomp

expropriated investment immediately before the date on which the actubareatened
expropriation, nationalization or compar abl
compensation has to be paid promptly and da
prevailing mar K?2These provisions piodde maaeypeotioh than thé A

2000.SA should consider including similarly extensive provisions ifis 2000 to reassure

foreign investors from countrieghich cannot rely oBITs.

The BITs provide that arbitral awards cannot be appea&dept when stateth the
agreement*®® However, as discussedbove, Saudi courts may fhear casese.g. to
determine Sharia comphae It appears that international investment law shapes these BITSs,
but no renegotiation, umbrella or stabilisation provisions have been inséneeby
undermining investment protection, but safeguarding sovereiYetySA has notfurthered
development by includingsustainabledevelopmentclauses as e.g. found in the 2016

MoroccoNigeria BIT.**?

4.6 Conclusion

1122 pid 59.

H23B|T petween SA and China, Article 5(1)(a).
1124BT between SA and Austria, Article 4.

125 bid.

128 hid, Article 11(7).

1127 5ee Chapter three, sexti3.2.5.
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The present chapter has discussed the main focus oprdsentresearch, namely the
investmentaw framework including itsvariousshortcomingsvhich appear to make it more

difficult for SA to attractand promote FDIIt, therefore helps to answer the research
guestion of how SA can improve its FDI framewanksuch a way that the right balance is

struck between nemvestment and investment concerss that FDI promotes development,

good governance and lostgrm economic growthlhis was a crucial part of the discussion

and enables the present research to develop real solutionSArs uni que set

circumstances.

One significant area whicidverselyimpactsthe investment climate that SA is not fully up

to datewith many of the conventions that are typical of developed legal systdos.
significantly, SA is not able to offer a perfectly clear picture of its legal regloee katures

of the rule of law particularly thatulesarepredictable, clear and nafiscriminatos, could

be further developedor example, SA may decide not to recognise a foreign arbitral award
but no clearrules have been developed to curtail the-faaching discretionarpowers of
judgesdeciding such case€ommercial Sharia tenets have not been sufficiently codified to
serve aginondiscretionary brightine rule®.**?® Also, the meaning of some of its legal rules
has never been definitively resolvé®® Hence, it is challenging to know applicable rules,
including because of conflicting legislation and failures to clarify laws. Also, some legal
provisions are very rudimentary, e.g. the provision in the FIA 2000 dealing with

expropriation.

Furthermore good governance suffefsecausegudicial decisions areot based on legal
precedent undermininglegal certainty,transparency and clarity>° This issue is further
heightened by thepervasive problenthat to datecase decisions are ngublished.The
publication of judicial findings is international standard practice and although doing so is
voluntary, it is a norm of sophisticated legal systems that SA is not currently meeting.

Otherwise lawyers can be in no better position to guess how a ctliudeeide a case, which

1128 CutlerandDietzn 1093 202.

129 For instance, the Islamigharar concept which applies to contracts is based on numerous very broad Sharia
guidelines which outlaw danger. However, its application depends on the ideology, as well as view of a

particular person: A.K. AldohniThe Legal and Regulatory Aspects of IslanaaiBng: A Comparative Look at

United Kingdom and Malaysigroutledge 2011) 89.

W0 Taufiqgq, o6Transparency And Accountability In The
(2015) IIBEL, 6(4), 781, 73.
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is not reassuring for foreign investoAso, very little legal information is being published,
including by the SAGIAresultingin insufficientformalisation.

In one way,SA is at a relative disadvantage because it is nottaldiglly harmonise its legal
system with international norms and therefore its climate will always theoretically be more
difficult to enter than others. Howevesidentified in Chapter twathere exists no guarantee

that FDI will positively impact thedevelopment of host stateSimply affording strong
investor rights including through BITsis unlikely to counterthe potential disadvantagds.

is in the context bavertingthe negativeeconomi¢ social and cultural outcomes FDI that

the Sharia oculd serve asnimportant source to advance sustainable development outcomes
Yet applicable legal rules of the Sharia would need to be sufficiently developed to realise this
objective andvould need to balso published, including in English. This wilicilitate the
foreign investorods understanding of ©GhAe Saui
as a relatively simple, safe and lucrative location for FDI.

Furthermore, the research identified that a governmental culture has developedntitat is
transparent. Where SA seeks to retain administrative discretion, it should at least publicise
guidelines that identify the variables that decision makers, including the SAGIA, must
consider This can help to provide guidance for decisiakers. Betteand fairer decisions

are the most conducive to a welhctioning FDI economy.

The othercrucialaspect identified byhis research was the culture of governance. This relates
to issues ofpartiality, discrimination, inflexiblebureaucracy, as well as organisational

management and how these variables affect the attractiver®@ésasfan FDI location.

Another core part of theequisite infrastructure is human capital ar®A currently has
problems with patchy educatioimstituions like SAGIAshouldhelp the national population

to partner with foreign investarSA was right to have been cautious about the type of
investment it allowed to participate and, as it was moving towards liberalisation, took the
approach to only allow entities that were clearly highly succeddtukever, SMEs have an

important role to playn an economy too.

Diversification is not necessarily an end in itself and too much diversification can lead to

potentially more profitable sectors being underfunda will have to choose the industries
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it will seek to pursue in the longerm and devéoping a few further core sectors outside
petroleummay be appropriatef-or example, while the metals and mining sector is profitable,
it is one with finite resources, just like the petroleum sector alahgerterm sustainable
perspective may prefer toowsider investment in the recycling of minerals, which will
eventually become the standard in generations to come.

In these ways the present chapter identified thaketkaist various shortcomings with the
Saudi Arabian regime. The next Chapamalyseshe strategies, policies and laws that help
create a favourable investment climate in the UK. It thereby se@k&toome the challenges

SA faces and learn valuable lessons from a jurisdiction with a great success at attracting FDI.

Chapter Five: The UK FDI Framework

5.1 Introduction

The thesis now turn® the FDI framework of the UKrom which SA can borrow ideas and
tailor them toits needs Consequently, the UK as case study within this chapter is utilised as a
reference for an overathodel that has been successful in attracting and promoting FDI and
which serves as a template to identifynew approaches for SA to promote development,
good governance and lostgrm economic growthThe legal analysis is significant to
answering the ovall thesis question since it allowsnaore direct comparison with Séand

helps with the investigation of the core research question of how SA can improve its
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investment law framework to attract and promote.Fwever,asobserved in Chapter one,
section 1.4due to the vastly different legal regimmsthe UK and SAit is not possible to
simply transplant the UK approachAlso, the UK systemis not considereda perfect model
for SA, but as explicated in Chapter one, tmepressive FDI statisticef the UK certainly
suggest that lessons can be learned.

One significantfeature of the UKsystemis thatit has embracedn extensiveprivatisation
programme (i.e. sold traditional state businesses, e.g., water and telecommunaadion)
liberalised foreign owner regulatidi®* These policies werstared by Margaret Thatcher
who therebysubjectedstateownedcompanies t@ompetition'**? This haspavedthe way for

a Aglobalisation processo, whi ch has rende
location'33

Similarly, privatisationis currentlya big deain SAand f or ms an integr al
vision'™®** as discussed in the previous Chapterivatisation constitutes aneconomic

strategy to enhance economic efficieranyd the UK alditionally engaged in deregulation
starting with the Big Bang in 1986°° The UK thus also promotedconomic efficiency
through deregulation i.e. enactedaws whichwere designed toemove regulatory barriers
which make doing business more diffi¢tif, which in turn has enabled the UK to become
firmly integrated within global FDI*" The first section therefore studieswhat legal

measures have been adopted to facilitate deregulation.

The second section of this Chapt&udies the UK corporate frameworlncluding the
criticism of the corporate regime as it standtsis identified how i ma r-okreit e padliceesl o

as eg. exemplified by privatisation deregulation andforeign ownership have been

M1G, Agiomirgianakis et al, 6The Determinants of Fore

OECD Countriesdéd (Discussion Paper S€0,9es No. 03/ 06, Ci
<https://www.city.ac.uk/__data/assets/pdf_file/0019/90424/03§i6nargianakiset-al.pdf> accessed 20

January 2020.

12p © Capie et al, O6Foreign Direct Investment in the L
J.Interdiscip.Econ.16(1), 530, 24.

133 pid.

1134 Kingdom of Saudi Arabia n 38.

1135 Agiomirgianakis et al 1131.

138\WB, Economic Growth in the 1990s: Learning from a Decade of Reform, 2006, 165
<http://www1.worldbank.org/prem/lessons1990s/chap&066_kl.pdf> accessed 1 March 2020.

WYUK Government, O6EU Memblgdr ship and FDI 6, 2015, 1
<https://www.gov.uk/goveament/uploads/system/uploads/attachment_data/file/220966/foi_eumembership_fdi.
pdf> accessed 20 January 2020.
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embedded withitheAi UK company | aw and corporate gove
Alight touch regulatoryegimed**® The analysis of the UK corporate framewdskcrucial

since i1t stands in marked contr asitThewhird h SAOG
section analyses the UK approach towards property protection and particiletiys UK
expropriation laws and identifies important investment protection featwtash are

attractive to foreign investor§Vhile the UK has facilitated foreigproperty ownershipSA

has until recently largely curtailed trasid has also not enacted very detailed legal processes

to deal withexpropriationcases, as the UK has done.

The fourth sectionexai nes t he UKOs approach towards do
settlementand probeshow the UK balance protecting foreign investos and its national

interest The fifth secBlTsaagainss theslmheckgraind tdicassiodKid s
Chapter three, section 3i2. customary international law and treaty standards

The secondary analysis of tlegal and policy approaches of tb& towards the investment

law frameworkfor reference and comparative purposes provides i@apbmsights, which

will help with the formulation of the recommendations in Chapter six of how to promote
business efficiency and likewisaurture important Islamic community values. This
examination,together with the analysis of the Saudi FDI framewarkl theopinions of

foreign investorswill help answering the research question of how SA iogrove its

investment law framework.

5.1.1 The UK and Deregulation

The UK liberalised foreign owner regulation, conducted an extensive privatisation
programne in order to promote competition, and engaged in financial deregulation which
commenced in 1986 with the Big Bahg® An unclassified government paper points out that

the UK has been able to retain its FDI share since it is already integrated withinFpal

has adopted a light touch regulatory regime, has a flexible labour market and offers
macroeconomic stability. In addition, there exist varidous eplefr pet uat jemgn cl ust ¢
the Cambridge area, the Silicon Glen and the City of Lodt8iThe report also identifies

that the UK relaxed capital controls, liberalised its market, allowed for M&A deals and had a

113835 Wen,Shareholder Primacy and Corporate Governance: Legal Aspects, Practices and Future Directions
(Routledge 2013) 225.

1139 Agiomirgianakis esl n 1131.

1149UK Governmenn 1137 4.
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first mover advantage from market integration of the EU Member States, especially with
respect to capital intensive sectors offeringgpects for agglomeration economies and -high

technology cluster§:**

Deregulation was listed as influential in attracting EHf. The philosophy underlying
deregulation is that disproportionate controls are incompatible with balanced economic
growth and efitient resource allocatiosp deregulatory changes are considered essential to
attracting FDI**** These can consist of external measures, such as opening the market for
inward FDI and abolishing capital controls, and internal measures, such as relaxing the
Al i mts on activities in which different fi
against foreigno wn e d %t Asmdiscussed in Chaptefour, there exist many
disproportionate controls i®A, no open market approach has been adopted and foreign
investors are treated less favourably. Deregulatiay thus be a strategywhich SA could
considerin order topromot economic growth and efficiency. It is a strategy which entails
substituting an industry created by legislation with a competitive inddstrgn by economic
forces''*® However, as identified in Chapter two, section 2.4.2, the sharekuddénic
intentions of foreign investors are not the same as the social and economic developmental

needs of a host state.

Nonetheless, e Organisation for Emnomic Ceoperation and DevelopmentOECD)
recognises that domestic and external deregulation should take place simultaneously in order
to maximise the impact of both polici¥® The UK enacted the Deregulation and
Contracting Out Act 1994*" to promote deregulation. This Act conferred broad powers on
ministers with respect to primary legislation which imposed undue burdens on business, trade
or professiort**® Subsequently, under the Regulatory Reform Act 2001, ministers were

permitted to adoptegulatory reform orders to reduce or remove compliance costs arising

14 bid.

142 pid 14.

11431 Oxelheim, P.N. GhaurEuropean Union and the Race for Foreign Direct Investment in Eui@igevier
2004) 4.

144 bid.

1145\, BeesleyPrivatization, Regulation and Deregulati¢2nd ed, Routledge 1997) 169.

1146 OECD,APEGOECD Cooperative Initiative on Regulatory Reform Structural Reform and Capacity
Building (Gyeongju 2005) 27.

11471994 ¢ 40.

148, Slapper, D. KellyThe English Legal System: 202616(16th ed, Routledge 2015) 119.
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from the adoption of new laws?° This Act was replaced by the Legislative and Regulatory
Reform Act 2006, which confers on ministers the power to adopt legislative reform to reduce

or remove a burden which indirectly or directly arises from legislatidfin 2005, the Better
Regulation Task Force suggested that all government bodies should adopt a programme to
identify regulation which could be changed, simplified, repealed or consolitiatebhis
recommendation to effect simplification was embraced by the goverrifightrequires that

legislationis clarifiedii . e. , resol ving doubts andthatthenbi g ui
law is reiterated in a way that enhanées r a n s p a r emae angl accessibititg't° This

provides a crucial element of certainty as well as making it easiefdigign investordo

navigate the UK regimelegal certainty also promotes the rule of law and thus good
governance, as observed in Chapteinlcontras SAOs | aws are shrouded

as identified in the previous Chapter.

In 2015, the UK adopted the Deregulation Act 20®A 2015) This Act defines
deregulatory measures or deregulation as procedures intended to eliminate burden on
somethingor somebody** The purpose of deregulation isfiom ek it easier for people to

go about their business and f'WfiDléehegeelc®anomy:
means to reduce or removea ny b u rédeerall burdens, resulting directly or

indirectlyé¢ f r om any &nd tipa definiboh of burdén is set out in the Legislative and
Regulatory Reform Act 2006, s1(3)

The DA 2015has three main objectives. First, to lessen burdens on individuals, businesses,
voluntary organisations and pitbbodies, in relation to broad policy aré&§ second, to

abolish obsolete and unnecessary legisldfidhand third, to impose an obligation on

H49N. Harris,Law in a Complex State: Complexity in the Law and Structure of W¢Hare Publishing 2013)
501

1151 Better Regulation Task Ford@egulation- Less is More: Reducing Burdens, Improving OutcofBetter
Regulation Task Force 2005) 1.

1152 cabinet Office Better Regulation ExecutiveBill for Better Regulation: Consultation DocuméBetter
Regulation Executive 2005) 11.

1153 |pid; Harris n1149 111.

1sSee the preamble; M. Upton, oODeregulRdtion Act 201508
<https://lgiu.org/briefing/deregulatieact20155 accessed 20 January 2020.

1155 Joint Committee on the Draft Deregulation Bill, House of LorHsuse of Commons, Report, Session
201314, HL Paer 101 HC 925 (TSO Shop 2013) 54.

156 pA 2015, ss1106 and several Schedules.

157DA 2015, s107 and Schedule 23.
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particular noreconomic regulatory organisations, and to take into account the importance of
economic growth whedischarging their regulatory duti&S® S108 of theDA 2015requires

that persos who discharg regulatory functions>° have an economic6é gr o wtého dut y
ensure regulatory action is required and proportiotateAlthough as is apparent from the
discussion othe disadvantages of FDI in Chapter two, development is best promoted when

economic, as well as social aspects are advanced.

Deregulation alongsideliberal and open trade policas opposed to protectionist measures,
have helped the UK to create leadirg competitive FDI business environméft® In
contrast,SA is not yet fully committed to fulkcale open market policies, as depicted in
Chapter four. This has important consequencés. the UK such orientation promotes
effectiveness, efficiency anfl i n ced peafermance in [the] econom$t®® Emphasis is

placed on resilience i.@.i ndi vi dua |

adaptability. o

This approach is in accordance with the objectivesfiai e ol i ber al .01 obal i
Neoliberalism is premised on embracing individual freedom, therebycating minimal

state interventions, e.g. in the form of regulations and tafiiffe, trade and open marketsd
privatisedresources!®® Globalisation describes the interconnectedness of people, culture and
economics*®® While globalisation is often perceived as underminifigs t-entered

a ut hqitcartegually be understood as a strategy that fosters economic growth, providing

HS8DA 2015, ss104106; Upton nl154

159 Regulatory functions are broadly defined in the DA 2015, s111(1).

HpB|l S, 6Growth Duty, -1DBaft Guidanced, 2016, 1
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/498a88dizgrowth-
duty-draft-guidance.pdf> accessed 20 January 2020.

11 House of Commons, Treasury Committ€égbalisation Prospects and Policy Responses, Fourteenth
Report of Session 20, Report, together with formal minutes, oral and written evidéR8® Shop 2007)

128.

H162E Harlow et al, 'Neoliberalism, managerialism and the reconfiguring of social work in Swetigre an

United Kingdom' (2013PDrganization,20(4), 534550, 534.

11633 Joseph, 'Resilience as embedded neoliberalism: a governmentality approactRI@BDR)L(1), 3852,

38.

1164 . Blad,Neoliberalism and National Culture: StaBuilding and Legitimacy in @hada and Quebec
(Koninklijke Brill 2011) 38.

1185 Intergroup Resources, 'Neoliberal Globalization', 2012 <https://www.intergroupresources.com/neoliberal
globalization/> accessed 25 March 2020.

186 hid. Although some consider that the COVID pandemicwillreul t i n the fAwaning of g
James, 'A Pandemic of Deglobalization?', Project Syndicate, 2020 <https://www:project
syndicate.org/commentary/covik®-deglobalizatioapandemieby-haroldjames2026.02> accessed 5 April

2020.
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the country is a competitor within global markets and creates the best business'tfimate.
Neolibealism has not only been adopted as economic theory, but also as policy paradigm and
political ideology, where market exchange is primarily responsible for maximising
welfare'® Conversely, irSA, most of the population are still dependent on oil revennés a

neoliberalism is not fully endorsed

Instead of SAG s control model , t he UK hamakbdgpt ec
regulatiorf'® which is business friendly and designed to produce fair and free
competition*!’® This provides investors with greater fdeen, which may be attractive to

those who will find too much external control by the state difficult to cope with when
operating their enterprise. Capital and trade flows entering the UK are predominantly the
result of market forceS."* The market is primarily policed through competition law and
policy.*"?However, state intervention ionethelessequired as the economy is not separate

from the political field and the state determines the regime and rules for market cdfiuct.
Moreover,marketmaking is not solely comprised of competition policyiie nt ai | s, amo
other things, constituting what firms are, and what rights the various actors within firms are
entitled to, as well as regulating production through product and processastis)dand

regul at i*"*bis agairstdhis batkdrop that the chapter now examines key aspects of
the UKOG6s corporate framework which have assi
FDI country.

5.2 The UKG6s Corporate Framewor Kk

The UK's corpaate law framework is based onfial i ght touch e gKil atory

company law emphasises shareholders' interests thede exist variousidef aul t

11%7Blad n 154, 3839.
1%8p Evans, W.H. Sewell, 'The Neoliberal Era: Ideology, Policy, and Social Effects’, in P. Hall, M. Lamount

(eds),Social Resilience in the Nédberal Era(CUP 2013) 4

1 Themarkema ki ng approach, whi-tthi eaddloya t-Easd ddpmierwil @it @ o n
to be contr astsehda pniindgo tehpep rioreachhetsvdnd & homp roproesesr AP tuil \e
D. Howarth, T. SadelT,he Political Economy of Europe's Incomplete Single MdfRetitledge 2012) 91;

179G Morgan, R. WhitleyCapitalisms and Capitalism in the TwerFiyst Century(OUP 2013) 79.

17 M.J. StewartPolitics and Economic Policy in the UK Since 1964: The Jekyll and Hyde {Rergamon

Press 1983) 76.

172 Morgan and Whitley 1170 79.

1173 bid.

1174 bid,

75Wen n 1138, 225.
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rules...[which] emphasise...members' autonomy as advocated by contract and agency
t h e o I svhich @are tobe analysed in théwo subsections that follow. This is at
variance with SA which has adopted a hehepded approach towards its company law

framework and frequently imposes criminal liability.

5.2.1 Incorporation and its Benefits

It is useful to consider the corporate rules that will govern a foreign investor seeking to
establish a business in the UK as this helpsréatean attractive FDI climate. In the UK,
there are no limitations on foreigners who wish to set up a businesfact, anyone is
entitled to create a private company providing that they are not disqualified from being a
director or are bankrupt. There is not even an age restriction; a potential director simply has
to be capable of signing a consent form, be ahdomind and cannot be absent from board
meetings in excess of six months without prior agreeféhfhis widens the number of

people who could possibly be directors and form commercial enterprises.

To form a company, only one director and one sharehdddexquired, there are no capital
requirements and the cost of incorporating a business is inexpensive (approxstately

from around£15).''"® These easy procedures have assisted the creation of many foreign
subsidiaries in the UKIt makes the UK atactive toforeign entrepreneursand smaltto-
mediumsizedforeigninvestors, unlike irSA where tley have been effectively deterred by
the expensive incorporation cosaad requirementd he easy incorporation approach enables
the UK to collect taxes frorforeign entrepreneurs which opt for a UK commercial vehicle
for their business operationsurthermoreunlike SA, there are no onerous requirements to
employ a certairpercentageof locals, neither are there limitations imposed on foreigners

wanting to puchase UK sharesr buy property*”

HeA  Dignam, 6Lamenting Reform? The changing Nature o

(2007)Co.Secur.Law) 25, 283, 283; ibid (Wen) 62.

177p_ ClaytonForming a Limited Company: A Practical Guide to Legal RequiremamisProcedure$9th ed,
Kogan Page 2006) 30.

11781 st Formations Ltd <https://www.1stformations.co.uk/> accessed 20 January 2020.

179, Sun et alCorporate Governance and the Global Financial Crisis: International PerspediBi¢B
2011) 155.
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When a company is incorporated, an independent legal person is t¥&atetich has
separate personality®® Separate personality fulfils afent i t y rolé sireé theé n g o
company's assets are safeguarded against claims by creditors brought against the
members*® For groups of companies, separate personality means that subsidiaries are
considered separate and independent from the parent coMpasaudi law hasonly
recently recognised the concept of a holding company and is so far silent on whether such a
company is considered a separate entity.

Furthermore, in the UK shareholders are not responsible for the company'$-Hekhss is

known as the principle of limited liability which flows from separate personaify.
Shareholders are not personally pursued when the company is insoffeFhis is very
advantageous for group structures, as limited liability alléwa s s e t paiettiet i oni n
parent company, as well as their members can be profétte@bnsequently, Wwenever an

investor purchases new shares s/he can reduce the possible risks (which arise from investing
into a higher risk business) by purchasing shares in lower risk businegbesit becoming

personally liablé*®8 Although such an approach can leave unwitting involuntary creditors of
subsidiaries exposed to possible losses in circumstances where the subsidiary is

4o

undercapitalise While SA has recently strengthened the ideaseparate personality,

officers can still incur criminal liabilitywhich highlightehe marked difference in approach.

Under UK law separate personality and limited liability a@crosanct Only in very
exceptional circumstances will the courts lift theil of incorporation in order to hold the
members responsibfé® This might occur in cases where the incorporation constitutes a

fraud, sham or facade? there is a specific and applicable staftté, a national

18 |nterpretation Act 1978, Schedule 1.

181 galomon v Salomon & Co L(897) AC 22, 51.

1828 HanniganCompany Law4th ed, OUP 2015) 45.

183Adams v Cape Industries [{t990) BCLC 479, 5120.

H18Rayner (Mincing Lane) Ltd v Department of Tr4#689) Ch 72, 176

185 'KershawCompany Law in Context: Text and Materié?sd ed, OUP 2012) 47.

1188 |nsolvency Act 1986, s74(2)(d); Companies Act 2006, s&akes v Turquand and Hardir{$j867) LR2
HL 326, 357; A. Dignam, J. Lowryzompany Law8th ed, OUP 2014) 50.

187 |bid (Dignam and Lowry) 50.
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<https://link.springer.com/article/10.1007/s4080¥8-0121-7> accessed 5 April 2020.
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2013) 52; A. Hicks, S.H. Go&@ases and Materials on Company Lgth ed, OUP 2008) 102.

1191 Gilford Motor Co v Horng1933) Ch 935.
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emergency®® or the single economic unit argunteis successfully pleaded and/or an
agency relationship between the parent and subsidiary comp&fi¢towever, in the
corporate group context, the exceptional nature of veil piercing can result in victims of
corporate misconduct or torts not receivingafe!'®> Hence, the interests of powerful parent
corporations are shielded at the expense of other stakeho&ierns as consumers and
creditors.The tendency to favour economic interests is also evident from the analysis of the

corporate governance regimes,discussed next.

5.2.2 A Flexible Corporate Governance Regime

UK company law adopts the shareholder primacy paradigm. It emphasises shareholder value
maximisation within a corporate governance framework which promoiiesma r-ckiented
economy and unlik&A, does not oppose takeovet?’ It is part of the light touch regulatory
regime that enables corporate entities to allocate powers whaliberalsconsider the best

way of creating social welfare®’ This model stressehat the chief objective of the company

is to maximise shareholder wealth, as famously advocated by 'B&®&uch an approach is

based on the premise that corporate control is best exercised by market force, shareholders
are allowed to exit (resulting liquid market mechanisms), and a preference for dispersed

ownership due to the capital market orientation.

Hence takeoversbhy 6 st r at e gi cichihave krget contralliag stakeme a more
common occurrencE® In contrast,SA has only opened up thedosk market to large
qualified foreign financial institutions which cannot takeover businéé8Ehe Saudi model
is driven by legislative interventione/hereas in the UK it is the market foroekich hold

the board of directors accountabf& These markemechanisms consist primarily of year
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end bonuses and hostile takeovers; they are considered adequate guarantees of management
efficiency?® Although the shortcomings of the néberal shareholder primacy approach

are highlighted by the 2008 financial cris?¥8* as well as erporate scandals, such as
Enron*?®® Market mechanisms aréus not always sufficient enough to realise corporate
accountability.Managers of public companies do not have the same incentives as ofvners o
private companies, and they may pursue stewrh strategies in order to increase the share

price.

Accordingly, bngterm economic growth and development are not necessarily facilitated
through the shareholder primacy paradigm. This is because it thaitbusinesses ought to

also fulfil a social role and not just a profit maximising role, as convincingly posited by

Dodd. Consequentlymanagersi s houl d concern themselves witdt
customers and the general public as well as & ths t o c k*ff°Thisl @éewsis in

alignment with the Sharia which prohibits excessive risk taking. It may helpfully explain why

SA s not fully embracing nediberal shareholder primacy

Nonetheless, shareholder primacy is favoured in thesloieit is thought to generate more
economically efficient result€’’ Directors can focus on pursuing shareholder interests, as
opposed to stakeholder interests, which may divert attention dweny maximising
returns-2°®
However, whik in the past it may have been correct to consider that shareholders, as owners,
have control over the management, this is no longer the case in public companies with
dispersed shareholders where no shareholder has the power to exercise this type of
control*?®® Also, dispersed shareholders are more interested in-mortgains and do not

play an active monitoring role since they can exit and sell their shares at ari§'fime.
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Shareholder primacy has thus been challenged. Nevertheless, maximising the profits of
shareholders at the expense of stakeholders is more appealing for foreign investors and the
shareholder primacy concept promotes a more busfriesslly environmentHowever, the
pro-shareholdeapproachdespite beingonducive tama X i mi s i n g nfvreestt,ietem t s
not in line with Sharia lavsince it marginalises the interests of the community at [&rge.

Saudi law thus subscribes to the stakeholder paradigich is more communityoriented in

line with the Sharia.
5.2.2.1 A Move Towards Stakeholdesm

In the UK, company law was reformed by virtue of the Companies Act 2006 and this has
resulted in the endorsement of thecadled enlightened shareholder value maxim through the
enactment of s172 of the Companies Act 2506This principle is an impaeant component

of the UK's new corporate governance regime which is conceptualisefil dsiat y t o pr om
t he success anflisndas to @sungtlairegtods pay attention to long and

short termconsequences, as well as broader aspects where reles@nemployees, the

impact on theenvironment and theommunity*?*3

This does not mean that shareholder primacy has been abartfn8ti72 expressly
provides that the corporate objective is to bierieé shareholders as a whailkougha non

exhaustive list of othesocialaspects has to be alsonsidered?'®

S172 has been influenced by the European stakeholder model because it lists stakeholder
interests*® It encapsulates the idea that companidé e successful if they behave in a

responsible way and take into account stakeholder consider&tibrisowever, Ashton

1211 3 M. Puaschunde€orporate Social Responsibility and Opportunities for Sustainable Financial Success

(IGI Global 2019) 218.
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observes thathe UK judiciary is unwilingit o i nt ervene i n business
regardl ess of '4%stakeholdershave nodonus standi dnder s172 to bring
claims against directors, but instead breaches of directors' duties can only be pursued by the
shareholders through an unfair prejudice claim under s994 or by shareholders on behalf of the
company throgh a derivative claim under s260 of the Companies Act 28i86As
discussed, this is different under Saudi Companies Law.

In addition to s172, the Companies Act 2006 adopts a business review provision in s417
under which the company has to inform how the board has dischargedY&€t#®@t her e i s
nothing to prevent directors making quite neutral statements which give litdé dbobut
their thinking and ‘&Ascordinglg Ulanwscontets micibleeway | e v e
on the board of directors and strongly empowers the shareholders without being too intrusive.
This promotes a favourable investment climate since econorncisiales are left to the
directors. In contrast, iBA the SAGIA stipulates numerous criteria for foreign investors
which the directors are bound to follow. These provide additional regulatory burdens on the
foreign investor, which may affect their abilitg engage in commerce and theref&#0 s
attractiveness as an FDI locatidssentially, those who invest in the UK are assured that the
business activities will benefit them since the emphasis is on maximising shareholder profits.
Nonetheless, profit mamiisation for foreign investors does not necessarily lead to
development in a host stdfé' Also, prioritising business interest at the expense of the

communitycontravenes the Sharia which mandatedal responsility.

5.2.2.2A light-touch approach towardsCorporate Governanceand Takeovers

The investment climate in the UK is further promoted through a-tigith corporate
governance and takeover syst&Rf.This is due in part to a corporate governance approach
based on soft law in the forof codes for public companié&® One example of this self

regulatory approach ish¢ UK Corporate Governance Codéiis Codead o pt s a- Apr in

1218R (on the application of People & Planet) v HM Treas{2@09) EWHC 3020; PAshton, 'How 'Fred the
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based a,pi.p. rdefiaes Iprinciples of good corporate governance, such as board
composition and shareholdeslations'*** Companies either have to adhere to the code or
supply a justification for noncompliance, underscoring a very flexibded marketbased
approach to listed public compani€$> Yet the issue with principles is that theyre
inherently broadand companies may noprovide a sufficient explanation aonsistently
adhere tahe principles*?° Furthermore, as the Code subscribeth®shareholdeoriented
approach stakeholder rightsare not mentioned thereby marginalising corporate
responsibility'??’ In contrastthe Saudi Corporate Governance Regulations 2018, Article
22(4) requires that the relationship with stakeholders is described in the company's written
policy. Fundamentally, it is doubtful that companies can-ssgjllate in a manner which
benefts the public good?® Also, selfregulation cannot be equated with real regulatory

oversight and institutional investors may engage in a fidrest X ¢ kexencipe®>®

Anot her exanmpelgeulcaft oa yi sheaUK Gty @ade énolakeosers tand
Mergers'**° The Code is premised on two core ideas which buttress shareholder37alue:

First, target shareholders have to be treated equally, and secofidntberr u st ruéet i on o
leaves the decision to determine the success of a bid with thés a r e hfdHe daegets o

c o mp af?yfhiis is an investor friendly approach that is driven by economics and free
market ideaslt is at odds with the Saudi perspective that proscribes takeovers and mergers

by foreigners Although one of the disadvantages of M&As, namelgrket concentration
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and decreased competition, discussed in Chapter two, sectioff¥,42better addressed
through competition lawshan a prohibition of takeovers and mergers by foreigners

SAOL secent steps to open up its stock market to forgigestorscan thus be best described
as lukewarm. Ultimately, it wants to protect its national intereBlowever, whatSA has
failed to do is to addressow longterm sustainability by institutional investors can be
promoted and shotermism can be combed. In the UK institutional investor$®** in UK
listed companies are guided by virtue of the Stewardship Edtehe Stewardship Code is
an additionalvoluntary code to the Corporate Governance Code for UK institutional
investors which was developed in respse to the Walker Review following the financial
crisis in 2008:*%°

The Stewardship Code defines seven stewardship détleSor instance, one of the
principles requires that institutional investors publicly disclose how they will engage and
vote!**®#When they do not comply, they have to provide an explanation as to why the Code
has not been complied witf®® Consequently, the Cods another example afoft law. As
mentioned abovehis has certain disadvantagesd, e.g., may not cuiavestor apathyn

the absence of the Code being put on a statutory fotfihglonethelessforeign investors

will prefer such a nomandatory approaci’* It recognises thashares constitute the
property of the members and they are free to do what they like with thdodingcdeciding
whether or not they wish to vot&? Ho we v er , invéser fridridl§ laissezfaire
approach islsostrengthenedby an effective regulatorgnd legal systerfor capital markets

as discussed next
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5.2.2.3The promotion of efficient capital markets

Good governance is significantly aided by an accountable, effective and tranéggeieand
regulatory systen?** The UK statutory regime for companies listed a stock exchange for
public trading®** is detailed in Part IV of the Financi&lervices and Markets Act 2000
(FSMA 2000), as amended by the Financial Services Act #31Zhe Financial Conduct
Authority (FCA) is the main securities regulator, which provides clear guidelmes
through the publication ahe FCA Handbook®** T h e B K2wrégulatory objectives are
market confidence, financial stability, consumer protection, public awareness and a reduction
in financial crimé®*’ and these are all important variables for ensuring an attractive FDI

environment.

The FCA acts as UK ListingAuthority and works with the London Stock Exchange
Amonitoring mafikevi dwsogoandea@pdidop @mga tpir g |
t he UK | i s Hegce, the gdemmarket policy is supported by a vigilant
regulatory systemAlthough following the 2008 financial crisis the predecessor of the FCA

the Financial Services Authority wa s criticised -dffoapproachatoi ng i
regul A1Recently e FCAO6s rol e @lsocame under attacdfoo g h a s
having permitted disingenusyperformance forecastghereby not properly discharng its

duty to consumers and investdfs) These shortcomings highlight the weaknesses of a

laissezfaire approach.

However, the integrity of the stock market is also promoted throughHJ#@ smarket

manipulation laws and insider dealing regulatiowkich requiresecuritiesto be efficiently
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priced!®! This is integral to attracting foreign investors who are interested in equities and
securities, and those who are seeking to merge or acqtac dsmpanies. S1{8-(8) of the
FSMA 2000proscribes seven formsnging frominsider dealingo distorton. Furthermore,

s118 imposes civil sanctions, but criminal sanctions can be imposkEts397 and part V of

the Criminal Justice Act 1993 and tla¢ter Act establishes the crime of insider dealfg.

A Code of Market Conduct can be found in the FCA Handbook, highlighting how the UK
issues detailed guidant®? In fact, market abuse and insider trading cases have fallen
sharply*®®* In contrast, inSA trading irregularities are prevalent due to issues with
transparency>>> However, with the lack of transparency and data collection, it is difficult to
estimate the extent of this problem for the Saudi econdntye UKOGs approach i
increased regulation which ensure an efficient capital marketatdck market which is

open to the outside worl&A could consider a similar approacthough would need to

ensure that regulation is based the Sharialt would need to scrutinise wheth&rrther

operning the Saudi stock marketvould undermine its economic interedtiowever, a

discussed in Chaptéwo, opening the stock market importantto develop financial markets

and to therebpromote FD[*®

A liberal, open,and innovative and investor friendly company law environment has been
createdin the UKthat is primarily profit focused. UK company legislation has ensured that
shareholders, irrespective of nationality, have been afforded primacy. Regulatosuasd c

rarely intervene in business decisions. Soft law provides flexible guidance. Nevertheless,
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when the parameters of good corporate behaviour are exceeded, civil and timinal
sanctions are triggerednd the regulator can intervetfg® SA could learn imprtant lessons

from this model especially if it additionallyoverame the criticism of the UK's approach,

namelyt o pay @Al ittl e r eg a¥ ththkway,itmuddbeeasurdthad ns e q u e
FDI alsopromotedong-term growth andlevelopment itfA. The UKOGOs approach t
rights and expropriation laws is also investoendly, as explored next.

5.3 Property and Expropriation Laws

In the West, property rights have a strong philosophical justificatiocke states thathey

constitute ntural rights which arefii nal i,efniarbd reeds ¢ and gannob bee 0
changed?®° For Locke, private propertig necessary for survivaind particularly taonduct

economic productiof?® Yet as discussed in Chaptéour, f or eign investor

propertyin SAis curtailed, thereby hindering economic production.

In the UK, land is defined bgtatute’?®> When land is ownedit can be dealt with (or
disposed of) without restrictionsncluding by foreignersthis right is considered to be
proprietary(i.e. not temporary.*?®® The owner can giveroprietaryrights to othes e.g., by
letting it out Personal rightse.g. a licence,can also bereated?®* Freehold estates are the
highest title'?®> A freehold owner can granmainferior leasehold estat®® for a certain
length of time'?®” A leaseholder can graatsublease for a shorter period of tiff&® This is

different toSA wherea person either owns property absolutely or rents property.
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With regard to land ownershii@A could introduce leasehold property and permit foreign
investors to freely acquire this inferior estate, irrespective of the continuation of their
business project. Although this would not confer absolute ownership, it would signal a more

investorfriendly approach.

Most importantly, ayone can buy property in the Ukn 2015, around 10% odll UK
properties were owned by foreigns'*®® Foreign investorsparticularly bought many
properties in central LonddA’® UK property can also be ownedhrough overseas
companies including offshore companigé’* In 2018, around 100,00@roperties were
owned by overseas firmt8’? This is very different toSA, where property ownership by
foreigners is severely restricted. NUOIK residents have also been granted various tax
benefits when they buy properties in the UK, unlikeSA where there are numerous

obstacleg?”®

Allowing foreign buyers to purchase profes as investmentand incentivising them with
tax benefitshas pushed up property pric€§’It has facilitated & f i n a n c ofdusinessat i o n
pr op eas intgrmational capital hagmrticularly flown into London™?’® Suchactivity can
lead to acute economiand financial instabilityand promote inequalit}#’® and may

undermine development, despite promoting economic perforntaftice.
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As Chancellor of the Exchequer, George Osboerplained requiring foreign owners to pay
capital gains tax upon the sale of their UK property which is not their primary residence is
vital to curb an investment bubbf&?® In spite of these issues, it is clear that the UK has
benefitted financially from the additi@al revenues gained in this area. In times of financial
hardship due to low oil prices, this may be one wayS3érto attract additional capital
infows. The lifting of land ownership restrictions would also improve the investment

environment, as pointedubby the foreign investors during the interviews.

UK law alsosafeguards those who have bought property. In Europe, as well as in the UK by
virtue of the Human Rights Act 1998, Article 1 of Protocol No.1 of the European Convention
on Human Right§ECHR) applies whichfin substance guarante[es] the [human] right of
propé¥fistabesi[] e] very natural or | egal person i
of his p B However,ithis Arsicle gpermits expropriatiovhen this is

Ai n t h etergsiuand sulgect to the conditions provided for by law and by the

gener al principles of international |l aw. 0

Article 1 protects against arbitrary expropriation and differentiates instances where persons
are deprived of their property from controllinget way property can be us&d® The
provision ses$ out three separate rulds:confirms the right to property, imposdimitations

on the statehut alsoaffirmsthat the statecair e gul at e propert¥? for the

An expropriation is only legal when the conditions contained in the second rule areemet,
the expropriation has to firstly be in the public interest and implemented in accordance with

the law*?®* An adequate balanaaust bestruck between public and paite interests and no
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2"Marckx v Belgum 1979, Series A No 31, 73; K. GrayagnddéLand L
Law: Issues, Debates, Poli¢willan Publishing 2002) 216.

1280 5norrong and Lonnroth v Swedgir983) 5 EHRR 35; ibid (Gray) 216.

1281 |hid (Gray).

128Z)ames and ors v UKR2 February 1966, Series A N0.98, para.37; S.W. Stftifrnational Investment Law

and Comparative Public La@OUP 2015) 774.

1283 |higl (Schill).
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disproportionate burden can be placed on per§8h&. is askedwhether the person has to
shoulderaii ndi vi dual an dnrespea & a mmuaity interd$tf e n o

Legislators have a wide margin to implement economic andlguoiaies i.e. what is inthe

public interest has been construed broadly by the European Court of Human Rights
(ECrtHR).***® Individual interests have to be fairly balanced against community int&¥sts

It is assesse@vhether there isia r e a setatoaship @& proportionality between the
means employed and t he 4 Theminterferengelstnot inthe be r e
Agener al orinecéssarydhentthiere is no proportionality® Proportionality may

exist when compensation is paitt’ there isno undue delayin detailing the intended

interferenceé?** no particular selectivene$&? or inflexibility. 12%2

In Sporrong and Lonnroth v SwedEi*it was observed thai[ i ] n t he absence
expropriation[i.e.] a transfer of ownership, the Cduras b € dscertaijé . whether tlpe]
situation amount ed t ' Hance]therefcandue tactoerindirea pr i at i
expropriations?°® Accordingly, even when land is not taken, a substaniiérference

entitles an owner to compensatitn’ Not only expropiation, buta regulationcanviolate the

righttoi peacef ul enjoymé&HRt of ... possessionsod

Hence, when the use of land is controlled for regulatory objectives, e.g. to pursue an
environmental strategy, a property owner may be compensated wliesr imterests are not
fairly balanced against those of the commufity.Nonetheless, identifgg a regulatory

interventionwhich gives rise to compensatios not straightforwardthough where the value

1284 pid, 774.

1285 5p0rrong and Lonnroth 1186, para.73.

1286 James and Others v YR2 February 1966, Series A N0.98, para.48.

1287 Bayeler v Italy(Application No 33202/96) 28 May 2002.

1288 James and Others1188, para.50.

1289 panér v Swede(1989) 60 DR 128, 141.

12905 v Francg1990) 65 DR 250, 262.

1291 Allan Jacobsson v Swedér989) Series A No.163 para.60.

1292 Hentrich v Francg1994) Series A No 298, paras47.

1293gn0rrong and Lonnroth 1168, para.60; Gray n2I79, 233234,

1294(1983) 5 EHRR 35.

129 pid 63.

129 Muchlinski et al n 523, 425.

1297 Trade Practices Commission v Tooth & Co (1879) HCA 47 1; Gray n279, 225.
1298 Allan Jacobsson v Swedérf89) Series A No.163, 55.

129%\1atos e Silva, LDA andthers v Portuga(1996) 24 EHRR 573, 599, para. Thassagnou v Frand2000)
29 EHRR 615.
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of the land is reduced or there is a real economic ¢msepensation may be sought® When
the state controls a large part of the use of the private lamiisit be analysedhether there
is a confiscation which requires compensatii Nevertheless, when the landowner retains

airesi due of r e asocampdndation may kepayabl®g ht s o

The idea of expropriation beimincipally inappropriate is embedded in UK law. As noted

by Blackstone it was unthinkable thits acr ed and i nviolable righ
should wield toi pu bl i ¢ withouteisas iftuyl ol i ndemnification a
injury... 8%

Thus, undertUK common law it is presumed that expropriation without compensation is
unlawful*°* Prerogative powers cannot be used to expropriate without providing
compensation®®® Hence, even beforehé Human Rights Actl998 there existed a rule
against uncompensated expropriatidff By contrastSA has no such history of safeguarding
against expropriation, neither has it developed jurisprudence or a legislative framework with

which to deal with exprajation cases.

Neverthelesswhat SA and the UK do have in common is a recognitiomidf he pr opri et
aspect of ¥ wahickforms agpretequisite of governménit® Accordingly, land

can be taken away when doing so serves the public, dugidightngiin [ t ] he gi ve and

ci vi |l $° Suchean wpproach recognises that o me r egul ati on of pr
the public be¥efit is inevitable.d

The power to compulsorily acquire land is essential for the state to develop and enhance

infrastructure, regenerate certain areas,arjand and water conservatiof* Restrictions

1300Banérn 1178,142143; Gray n 279, 228

130! Erance Fenwick & Co Ltd v The Kir@927) 1 KB 458, 467.

1302Allan Jacobsson v Swedér989) Series A No.163, paras6l37; Gray n 279, 229.

1303 Blackstone, Commentaries, Volume 1, 135; ibid (Gray)21%

1304\Western Counties Railway Co v Windsor and Annapolis Railwe{L882) 7 AppCas 178, 18Bglfast
Corporation v OD Cars Ltd1960) AC 490, 51-518.

1305Byrmah Oil Co Ltd v Lord Advoca(@965) AC 75, 112113.

1306 Gray n 279 217

130%\inister of State for the Army v Dalzigl944) 68 CLR 261, 284.

1308 CluniesRoss v Commonwealth of Austraig®84) 155 CLR 193, 205.

1309 Grape Bay Ltd v Attorney General of Bermy@800) 1 WLR 574, 583C.

13190D Cars Ltd v Belfast Corporatiof1959) NI 61, 8788.

1311 A Sydenham et aEssential Law for Landowners and Farmé4sh ed, Blackwell Science 2002) 118.
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can be imposed on land owngf¥ the Highways Act 1980s26and the Countiside and
Rights of Way Act 2000 s58(1) permit that public path creation orders can be made.

However, inthesesituations landownes' 312

must be compensatétf*

Moreover, bcal and public authorities have the power to invoke compulsory purchase orders
by virtue of theCompulsory Purchase Act 1965, the Acquisition of Land Act 1982, the
Compulsory Purchase (Vesting Declarations) Act1188d the Town and Country Planning

Act 1990 Whensuch arorder is contemplated, thgithority musiprepare a draft and the
relevant government minister has to confirf*1f Prior to this, an inquirynusttake placeo
ascertain if therarepublic objectios.**!” Normally, a notice is served on the landowners and
occupiers and thethennegotiae in respet of the compensatiot'® The press has to be
notified, so that information about the compulsory purchase order can be published and
objections can be heatd’

Whensuch arnorder is made and confirmed by an authority and not a minister, s100 of the
Planningand Compulsory Purchase Act 2004 appiié8In such a case, theconf i r mi ng
a u t h omustgtaye avhether there exist objections or if they have been withdrawn. If there

are objections, thegsnustbe heard or a public inquinpustbe conducted except whee the
objectorsagreeto written representations and there exist no parliamentary procédure.

Similar provisions are found in the Planning and Compulsory Purchase At Both
partiesmust agree to the amount ahonetarycompensationwhich mustbe paid and the

propertymustbe transferredor a deed of completiomustbe completed®??

Another option is to execute a general vesting declaration pursuant to the Compulsory

Purchasing (Vesting Declarations) Act 1981, though this process is slowertlsgauthority

1318 elfast Corporation v OD Cars L{d960) AC 490, 524625.
1313 Highways Act1980, s28(1).

131 Gray n 279 218

1315 Shapiro et alModern Methods of Valuatiofi1th ed, Routledge 2012) 419; Sydenham et &11,1118
1109.

1319 1pid 419.

13173, Law,A Dictionary of Law(8th ed, OUP 2015) 130.

1318 pid.

1319 ghapiro et al n315

1320 Thereby ameding the Acquisition of Land Act 198ibid.
1321 Ibd

1322 Ib:d.

185





























































































































































































































































































































































































