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Abstract 
 

This thesis explores the ways in which Saudi Arabia can improve its investment law 

framework in order to attract and promote FDI. This was the studyôs main research question 

and in order to answer this question, the author examined a number of related fields, 

including the concept of FDI, its advantages and disadvantages, as well as international 

investment law, and the FDI frameworks of Saudi Arabia and the UK. A doctrinal analysis 

was conducted, though data was also collected from foreign investors operating in Saudi 

Arabia in order to supplement the doctrinal research. The research findings led to the 

conclusion that Saudi Arabia ought to pursue a broad deregulation agenda, similar to the UK. 

This essentially means repealing the FDI legislation and applying all domestic laws to foreign 

investors and clarifying various laws in order to heighten legal certainty and increase 

transparency. Also, the legislator and SAGIA should see through the incremental 

transposition of a more open FDI model. Reforming the FDI framework is important for 

several reasons; the International Monetary Fund has predicted that Saudi Arabia could face 

bankruptcy by 2020 due to the steep drop of the oil price globally. In 2018, 90% of SAôs 

export earnings, 42% of its gross domestic product and 88% of its budget revenues were 

derived from the petroleum sector. Furthermore, a SAGIA report for the Shura Council, the 

Consultative Assembly of Saudi Arabia, highlights that the current FDI framework has not 

been successful in diversifying the economy. Moreover, in 2018 SA only attracted $3.209 

billion in FDI, whereas the UK attracted $64 billion in 2019. SAGIAôs strategy, including its 

change in approach since 2012, has also been criticised. It is hoped that the reform 

suggestions will assist the legislator develop new policies although future research is needed 

to reassess any progress made. 
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Chapter One: Introduction 

 

1.1 Research Background and Focus 

 

Saudi Arabia (SA) has been heavily reliant on the petroleum sector since 1938 when oil was 

first discovered.
1
 In 2018, 90% of SAôs export earnings, 42% of its gross domestic product 

(GDP) and 88% of its budget revenues were derived from the petroleum sector.
2
 The 

combination of oil dependency and recent low oil prices has rendered SAôs economy highly 

volatile.
3
 It underscores the importance of diversifying its economy to find alternative sources 

of revenues. One avenue of economic diversification and revenue generation is through 

Foreign Direct Investment (FDI). FDI can promote economic growth and lead to technology 

transfer and knowledge spillovers.
4
 It can improve the productivity of domestic companies, 

create employment and increase government revenues.
5
 However, FDI can also have various 

drawbacks and may cause serious ñeconomic distortionò and far-reaching harm to the 

development prospects of a host country.
6
 The focus of this research is thus to investigate 

how SA can improve its investment law framework to attract and promote FDI, i.e. build a 

successful and appealing FDI framework in order to reap the benefits of FDI, but also avoid 

its disadvantages. 

 

                                                
1 M.S. Sohail, óEconomic Diversification in Saudi Arabia: The Need for Improving Competitiveness for 

Sustainable Developmentô  (2012) The GCC Economies, 147-156, 147. 
2 Forbes, óSaudi Arabiaô, 2018 <https://www.forbes.com/places/saudi-arabia/> accessed 26 December 2019. 
3 Oxford Business Group, The Report: Saudi Arabia 2013 (Oxford Business Group 2013) 175. 
4 P. Brimble, J. Sherman, óThe Broader Impacts of Foreign Direct Investment on Economic Development in 

Thailand: Corporate Responsesô (High Level Roundtable on FDI and its Impact on Poverty Alleviation 1998); 

M.U. Klein et al, óForeign Direct Investment and Poverty Reductionô (WB Policy Research Working Paper 

2613, 2001) 36. 
5 H.M. Pham, FDI and Development in Vietnam: Policy Implications (Institute of Southeast Asian Studies 2004) 

60; EY, óRecord foreign direct investment in Europe sparks job creation bookô, 2017 

<https://www.ey.com/ua/en/newsroom/news-releases/news-ey-record-foreign-direct-investment-in-europe-

sparks-job-creation-boom> accessed 26 December 2019. 
6 T.H. Moran, 'Foreign Direct Investment and Development: A Reassessment of the Evidence and Policy 

Implications' (OECD 1999) 1-11, 5 <http://www.oecd.org/investment/mne/2089864.pdf> accessed 20 January 

2020. 
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The normative framework surrounding the notion of óimprovementô is measured by analysing 

whether SAôs legal framework is conducive to promoting development, good governance and 

long-term economic growth.
7
 Development consists of the goals of eradicating poverty, 

promoting environmental and social development and enforcing fundamental rights.
8
 The 

idea of good governance or special treatment has become particularly embedded by virtue of 

international investment agreements (IIAs).
9
 Recently, good governance has become widened 

by the investment treaty regime so that it no longer encompasses serious cases of impropriety 

by the host state, such as denying justice or taking property outright, but ña relatively lower 

degree of inappropriatenessò
10

, including displaying insufficient transparency, predictability 

and stability coupled with ineffective legal remedies and enforcement tools.
11

 Good 

governance is, therefore, facilitated by predictable, clear and coherent rules, which govern the 

affairs between investors and host states, as well as a fair process to resolve claims.
12

 Hence, 

good governance is closely related to fundamental rule of law tenets,
13

 namely that law must 

confer authority and control public power; rules must be predictable, clear and non-

discriminatory; laws cannot be changed at will; and an independent adjudication system must 

exist, so that public powers are exercised in an accountable manner.
14

 Good governance also 

requires that foreign investors are rendered accountable for misconduct, such as corruption 

and bribery.
15

 Moreover, long-term economic growth is aided by a business-friendly 

                                                
7 S.W. Schill, 'Editorial: Towards a normative framework for investment law reform' (2014) JWIT, 15(5-6), 795-

802, 797; M. Peres et al, 'The impact of institutional quality on foreign direct investment inflows: evidence for 
developed and developing countries' (2018) ER-EI, 31(1), 626-644, 629. 
8 Business at OECD, 'Sustainable Development and the Crucial Role of Investment', 2019, 1-13, 1 

<http://biac.org/wp-content/uploads/2019/10/FIN-2019-10-Investment-and-Sustainable-Development.pdf> 

accessed 20 November 2019. 
9 M. Sattorova, 'Do Developing Countries Really Benefit from Investment Treaties? The impact of international 

investment law on national governance', Investment Treaty News, 2018 

<https://www.iisd.org/itn/2018/12/21/do-developing-countries-really-benefit-from-investment-treaties-the-

impact-of-international-investment-law-on-national-governance-mavluda-sattorova/> accessed 20 November 

2019. 
10 Saluka Investments BV v Czech Republic, PCA-UNCITRAL, Partial Award, 17 March 2006, para.293. 
11 Sattorova n 9. 
12 G. Van Harten, 'Investment Treaty Arbitration, Procedural Fairness, and the Rule of Law' (2010) All Papers, 

13, 1-42, 3-4 

<https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1012&context=

all_papers> accessed 20 November 2019. 
13 J.-E. Lane, 'Good Governance: The Two Meanings of 'Rule of Law', University of Freiburg, undated, 1-22, 1 

<https://www.tepav.org.tr/upload/files/haber/1275981556-2.Two_Meanings_of_Rule_of_Law.pdf> accessed 20 

November 2019. 
14 P. Ranjan, 'Developing a New Normative Framework for International Investment Law ï International Rule 

of Law and Embedded Liberalism', Opinio Juris, 2019 <https://opiniojuris.org/2019/11/04/developing-a-new-

normative-framework-for-international-investment-law-international-rule-of-law-and-embedded-liberalism/> 

accessed 15 November 2019. 
15 Sattorova n 9. 
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environment, though as pointed out by Columbia University Professor and Noble prize 

winner Joseph E. Stiglitz, allowing the economy to favour the biggest corporations  does not 

promote wealth creation, but fosters inequality.
16

  

In this research, it is thus argued that growth is best promoted by offering investment 

protection to foreign investors and thus curtailing a host state's public power, but without 

removing the host state's ability to take measures to protect its social order and domestic 

interests.
17

  Hence. the legal recommendations are underpinned by ñembedded liberalismò, as 

opposed to neoliberalism, i.e. they reflect a compromise between free market thinking and 

state intervention in order to promote social and political stability.
 18

 While the determination 

of the correct balance between non-investment and investment concerns depends on social 

and economic policy preferences
19

,  in SA this question is addressed by the Sharia, 

specifically the Hanbali School, which is liberal in respect of commerce.
20

 Also, as Prophet 

Muhammad was a merchant,
21

 a pro-business stance is being advocated by this research. 

However, it is not suggested that SA leaves everything up to market forces and performs a 

minimalist role, but that it should intervene to further social imperatives
22

 in line with Islamic 

ñ[c]ommunal moralityò embedded in values, such as equality, fairness, justice, mercy, 

brotherhood, solidarity and compassion.
23

 Without social protection, it is also unlikely that 

FDI will promote development and may even contribute to inequality and heighten 

environmental and social costs.
24

 The research thus advocates that the purpose of SAôs 

investment law framework should be two-fold: It should have a pro-business orientation and 

should advance the interests of stakeholders other than business entities, such as communities 

and the environment. The effects of deregulation/streamlining, as recommended in Chapter 

six, in terms of broader social impacts (e.g. their impact on fundamental rights, social and 

                                                
16 J.E. Stiglitz, N. Stern, 'Is Progressive Capitalism an Answer to America's Problems?', LSE, 2019 

<http://www.lse.ac.uk/Events/2019/12/20191204t1830vSZT/progressive-capitalism> accessed 5 December 

2019. 
17 Ranjan n 14. 
18 Ibid. 
19 Schill n 7, 796-797. 
20 Oxford Islamic Studies Online, 'Hanbali School of Law', 2019 

<http://www.oxfordislamicstudies.com/article/opr/t125/e799> accessed 20 November 2019. 
21 M. Ibrahim, Merchant Capital and Islam (University of Texas Press 1990) 97. 
22 Ranjan n 14. 
23 M. Arafa, The Koran (Al-Qur'an): Arabic-English Bilingual Edition with an Introduction (Time Books 2018) 

58. 
24 O. Ola-David, O. Oyelaran-Oyeyinka, 'Inclusive Social Policy and the Promise of FDI in Africa: Human 

Security Imperatives', in S.K. Ewusi and J. Bosco Butera (eds), Beyond State Building: Confronting Africa's 

Governance and Security Challenges in the 21st Century (University of Peace Africa Programme 2014) 179. 
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environmental issues, culture and so on) must be born in mind in order to avert adverse 

consequences. 

 

Hence, the research does not recommend ñthat we treat economy over society as our end 

goalò and embrace a neoliberal ñcorporate-dominated state-assisted deregulated growth 

strategy.ò
25

 Instead, the notion of óimprovementô or óenhancementô of the legal framework 

governing FDI while focused on promoting business efficiency, must not be detrimental to 

the community, as the end goal should be to nurture important Islamic community values. It 

is thus against the background of promoting development, good governance and long-term 

economic growth that 'improvement' of the legal framework governing FDI is measured. For 

this purpose, it is also analysed whether public powers can be abused in a way which 

adversely impacts foreign investors and whether foreign investors can misuse the Saudi FDI 

system to their benefit.
26

 Hence, improvement denotes ensuring that the interests of foreign 

investors are protected against capricious actions by the host state and preventing that ñover-

powered foreign investorsò can bend the rules to the detriment of the host state.
27

 A running 

analysis of the international, SA and UK legal systems in terms of their strengths and 

weaknesses is, therefore, undertaken against this normative framework. 

 

 

1.2 Significance of the Research 

 

Due to its natural resources, good infrastructure and strategic location, SA has traditionally 

been viewed as an attractive host state for FDI.
28

 However, as more countries compete for 

FDI, these features are not enough in todayôs globalised world.
29

 While SA has updated its 

FDI legislation since the adoption of the Foreign Capital Investments Regulations in 1956,
30

 

it was only ranked 39 on the 2019 Global Competitiveness Index, which is a decline from its 

                                                
25 M. Adil Khan, 'Putting óGood Societyô Ahead of Growth and/or óDevelopmentô: Overcoming Neoliberalism's 

Growth Trap and its Costly Consequences' (2015) SD, 23(2), 65-73, 65. 
26 Ranjan n 14.  
27 Ibid. 
28 OECD, óMobilizing Investment for Development in the Middle East and North Africa Regionô, 2004, 1-5, 1 

<http://www.oecd.org/investment/investmentfordevelopment/30889573.pdf> accessed 26 December 2019. 
29 Globalisation denotes that economic activities are interconnected on a global scale due to international trade, 

technology, capital flows, MNCs and migration: I. Pekarskine, R. Susniene, 'Features of foreign direct 

investment in the context of globalization' (2015) Proc.Soc.Behav.Sci., 213, 204-210, 204-205. 
30 M. Al -Mosalam, óForeign Investment in the Kingdom, Business Reportô, Ministry of Commerce, 1987, 1. 
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ranking in 2017-2018 where it achieved the 30
th
 place.

31
 A considerable amount of time has 

passed since SA adopted the Foreign Investment Act 2000 (FIA 2000) and its Executive 

Rules in 2000 (ER 2000), raising the question: does the existing FDI legislation need to be 

amended or completely reformed?  

Certainly, foreign investors demand a stable legal regime that upholds the rule of law, the 

principle of pacta sunt servanda and an independent body that can easily settle investment 

disputes.
32

 Hence, the objective of good governance should be realised. It must thus be 

analysed whether the present legal system in SA affords foreign investors fundamental 

international investment standards, which are hallmarks of favourable investment locations.
33

 

Moreover, in light of the ñbacklash against globalisationò
34

, it is investigated whether there 

exist mechanisms to prevent misuse (including implicit stymying of development efforts) by 

foreign investors of the Saudi FDI legal system.
35

 Also, it is asked whether SAôs investment 

law framework promotes long-term economic growth. 

Moreover, in March 2014 SA adopted the Implementing Regulations for the Foreign 

Investment Act 2000 (IR 2014). To date, there has been no research that has investigated the 

strength and weaknesses of these regulations in terms of improving SAôs investment law 

framework and other related areas of SA law and policy (including property, expropriation, 

dispute settlement, bilateral investment and relevant international treaties). 

 

FDI is a very pressing topic for Saudi rulers and Parliament. A 2014 report from the 

Committee on Economic Affairs and Energy about the Saudi Arabian General Investment 

                                                
31 K. Schwab, 'The Global Competitiveness Report 2017-2018', WEF, 1-393, 252 

<http://www3.weforum.org/docs/GCR2017-

2018/05FullReport/TheGlobalCompetitivenessReport2017%E2%80%932018.pdf> accessed 29 November 

2019; K. Schwab, 'The Global Competitiveness Report 2019', WEF, 1-666, 490 
<http://www3.weforum.org/docs/WEF_TheGlobalCompetitivenessReport2019.pdf> accessed 29 November 

2019. 
32 J.W. Yackee, óPacta Sunt Servanda and State Promises to Foreign Investors before Bilateral Investment 

Treaties: Myth and Realityô (2009) Fordham Int'l L.J., 32(5), 1550-1613, 1550.  
33 W. Shan, The Legal Protection of Foreign Investment: A Comparative Study (Hart Publishing 2012) 47. 
34 The term 'backlash against globalisation' denotes the challenge to the idea of ñan integrated international 

economyò as advocated by the institutions created as a result of the Bretton Woods Agreement (e.g. the 

International Monetary Fund (IMF) and the World Bank (WB)) and as also advanced through FDI, particularly 

following the global financial crisis which started in 2007: J. Frieden, 'The backlash against globalization and 

the future of the international economic order' (2018) Harvard University, 1-18, 1&3&6 

<https://scholar.harvard.edu/files/jfrieden/files/frieden_future_feb2018.pdf> accessed 29 November 2019.  
35 Ibid 1&7-8.  
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Authority (SAGIA) presented to the Shura Council
36

 criticised the SAGIA for its failure to 

diversify the economy.  It was reported that the SAGIA had a confused vision and that a new 

FDI strategy was needed in order to develop industry sectors outside the petroleum sector that 

can generate export earnings.
37

 Academic enquiry is, therefore, essential to investigate how 

FDI laws and policies can efficiently deliver the government objectives in accord with SAôs 

10
th
 Development Plan and Vision 2030.

38
 The objective is not just to attract FDI at any cost; 

these are not simply ñrace to the bottom recommendationsò.
39

 Accordingly, the research is 

intended to fill a gap within the literature by analysing the problems with the current FDI 

regime and addressing how the Saudi Government can improve the investment framework 

through the amendment and adoption of strategies, policies and laws. The aim is to put 

forward sustainable proposals to attract and promote FDI which enable SA to promote 

development, good governance and long-term economic growth.   

 

The research aims to support the flow of FDI to SA by providing foreign investors already 

established in SA and those who are interested in investing there in the future with up-to-date 

information on this under-researched area, which will assist them in safeguarding their 

investments, resolving disputes and achieving business success. The research also seeks to 

contribute to knowledge creation more broadly by examining issues that are representative of 

many developing countries and that could offer some solutions to improve their investment 

environment in a way which overcomes the common negative effects of FDI.
40

 The research 

also highlights the difference in approach between an Islamic and Western legal system.  

 

 

1.3 Research Question 

 

                                                
36 The Embassy of The Kingdom of Saudi Arabia, óMajlis Al-Shura (Consultative Council)(undated) 

<https://www.saudiembassy.net/majlis-al-shura-consultative-council> accessed 26 December 2019. 
37 Shura Council, óSixty-fifth session/meetingô, 2014 

<http://www.shura.gov.sa/wps/wcm/connect/shuraarabic/internet/news/news+20866> accessed 26 December 

2019; M. Aoun, óShura: Investment Authority to provide a new strategy to enable small and medium-sized 

enterprisesô, Aleqtisadiah, 2014 <http://www.aleqt.com/2014/11/05/article_902838.html> accessed 26 

December 2019. 
38 McKinsey & Company, óSaudi Arabia Beyond Oil: The Investment and Productivity Transformationô, 2015, 

1-156, vii; Kingdom of Saudi Arabia, 'Vision 2030, Privatization Program', 2019 

<https://vision2030.gov.sa/en/programs/Privatization> accessed 20 January 2020. 
39 P.L. Vezina, óRace-to-the-bottom Tariff Cuttingô (2014) Rev.Int.Econ., 22(3), 444-458, 444. 
40 Moran n 6, 5. 
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The research question which this thesis seeks to answer is:  

 

How can SA improve its investment law framework to attract and promote FDI? 

 

1.3.1 Research objectives 

 

In answering this question, the following three objectives need to be met:  

 

1. An examination of the concept of FDI, its advantages and disadvantages to both the host 

state and foreign investors. 

 

2. Evaluation of the key features and challenges of the current Saudi FDI framework and an 

analysis of the UK FDI framework. 

 

3. Development of recommendations to improve the FDI regime in SA, 

based on the research findings. 

 

These objectives provide an understanding of and critique the existing investment law 

framework, which shapes the investment environment in SA. Data was collected from 20 

foreign investors operating in SA, but merely to supplement what has been learned through 

the doctrinal research. The purpose is to present a comprehensive and experiential account of 

the current FDI climate and shed light on any current issues with the express aim of 

generating practical solutions to attract and promote FDI and to thereby advance 

development, good governance and long-term economic growth. Given the UKôs success at 

attracting FDI, as highlighted by its impressive FDI inflows
41

, a central feature of the analysis 

was the UK FDI framework. Hence, a case study of the UK FDI framework made it possible 

to analyse the laws, policies and strategies that have helped create a favourable investment 

climate. The present study thus gathered primary data from the Saudi Arabian case and used 

the secondary analysis of the UK as a frame of reference and for comparative purposes. 

Taken together, the insights gained from the analysis of the Saudi FDI framework, the 

opinions of foreign investors and the exploration of the UK FDI regime served as a base to 

                                                
41 OECD n 28.  
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develop recommendations. The recommendations were designed to answer the research 

question. 

 

1.4 Research Scope and Methodology 

 

The study examines the FIA 2000, its ER 2000 and the IR 2014. To a limited extent, recourse 

is made to the Saudi long-term vision and development plans. Legislation affecting the 

standard of protection and possible omissions in the law are discussed, as well as the required 

legislative changes to improve the investment climate in a manner that promotes 

development, good governance, and long-term economic growth. The Sharia based legal 

system is analysed, including fundamental Sharia principles. Corporate laws, property and 

expropriation law, dispute settlement and Saudi BITs are critically analysed.  However, the 

researcher cannot study all laws that may affect the FDI framework. It is for this reason that 

the research may allude to but does not analyse in-depth various legal frameworks such as 

labour, human rights and environmental laws, despite appreciating their significance to 

advancing ñthe development dimension of FDI.ò
42

 Instead, the thesis focuses more on topics 

which are closely related to advancing the business environment. For this reason, the 

researcher also sought the opinion of foreign investors in SA. Hence, as the interviewees who 

were consulted for insight were exclusively businesspeople, perspectives of non-commercial 

stakeholders, who might have focused on issues, such as labour or human rights, 

environmental issues and culture, are not presented. As a result, the thesis has an overall pro-

business orientation, also because commercial laws are examined, as opposed to, e.g. 

environmental, labour or human rights laws.  

Furthermore, the research makes recourse to international investment law, particularly the 

customary international minimum standard of treatment and different standards which are 

normally included in BITs. This is particularly important in order to assess whether SA 

adheres to good governance standards. As explained below, the UK, as an example of a very 

positive FDI environment, is employed as a case study in order to draw analogies between the 

two legal systems. The thesis thus focuses primarily on SA and the UK to the exclusion of 

other jurisdictions.  

 

                                                
42 Dimension of FDI: Policy and Rule-Making Perspectivesô, New York/Geneva, 2003, 1-237, 1 

<https://unctad.org/en/Docs/iteiia20034_en.pdf> accessed 20 November 2019. 
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The main research methodology is the doctrinal method (the so-called black letter law 

approach), as the researcher considers this to be the best method for answering the research 

question. The black-letter approach is intended to ñsystematise, rectify and clarify the lawò 

by referring to ñauthoritative texts that consist of primary and secondary sources.ò
43

 

Arguments and findings presented by academics and scholars are discussed and the 

researcher responds to these arguments and presents his own findings and interpretations. The 

way in which SAôs laws can develop in such a way as to balance foreign investor needs and 

SAôs national interest are analysed.  

 

The thesis predominantly analyses primary sources in the form of treaties, legislation and 

cases, as well as secondary sources, such as books, articles, newspaper reports and 

authoritative webpages. A ñlibraryò and ñinformation-basedò research design is used to 

resolve the specific legal problem of improving the FDI framework in SA.
44

 The positivist 

approach is mainly used, i.e. laws, regulations and cases are studied, as it is considered that 

these constitute objective facts.
45

 Yet the research does not just spell out the law but does so 

critically, i.e. self-reflection is employed and ñcritical judgment.ò
46

 An analysis of primary 

and secondary legislation, a comprehensive literature review, a case study, policy 

considerations and interviews provide the contextual base for the research.  

 

In the course of using the doctrinal method, the research employs the UK as case study. The 

UK has been selected primarily because it is a positive example in terms of its attraction of 

FDI.
47

 The UKôs legal framework can act as an inspiration for that of SA since it has ranked 

globally between second and fifth place in terms of ñinward FDI  flowsò ever since 1990.
48

 

FDI increased in the UK from US$30 billion in 1990 to $192 billion in 2016
49

 and since then 

                                                
43 W. Hong Chui, Research Methods for Law (Edinburgh University Press 2007) 4. 
44 T. Hutchinson, óDoctrinal research, Researching the juryô, in D. Watkins and M. Burton (eds), Research 

Methods in Law (Routledge 2013) 13. 
45 W.E. Conklin, The Invisible Origins of Legal Positivism: A Re-Reading of a Tradition (Kluwer Academic 

2001) 9. 
46 N. Sokhi-Bulley, 'Alternative methodologies: learning critique as a skill' (2013) Law&Meth., 3(2), 6-23, 9; P. 

Minkkinen, 'Critical Legal "Method" as Attitude', in D. Watkins and M. Burton (eds), Research Methods in Law 

(Abingdon 2013) 119. 
47 N. Driffield et al, óInward FDI in the United Kingdom and its policy contextô (2012) Vale Columbia Centre, 

1-17, 1 <http://academiccommons.columbia.edu/catalog/ac%3A151951> accessed 26 December 2019. 
48 M. Ward, 'Where does the UK rank in foreign direct investment statistics?', UK House of Commons, 2019 

<https://commonslibrary.parliament.uk/economy-business/where-does-the-uk-rank-in-foreign-direct-

investment-statistics/> accessed 29 November 2019. 
49 N. Driffield et al, óHow attractive is the UK for future manufacturing foreign direct investment? Future of 

Manufacturing Projectô (Evidence Paper 7, UK Government Office for Science, 2013) 1-85, 5 
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the UK has retained its strong position.
50

 In 2016, the UK had the highest FDI inflows in 

Europe from emerging markets and was ranked number two in the world.
51

 In 2017, the UK 

ranked fourth globally.
52

 The total inward FDI which the UK has attracted over the course of 

time was $1.6 trillion in 2017 and only Hong Kong and the USA attracted a larger stock 

value of FDI and the UK came third since 2015.
53

 Even following the global financial crisis, 

FDI increased in the UK by 22%, totalling $62 billion in 2012, whereas globally FDI 

decreased by 18% and in Europe the FDI rate fell by 42%.
54

 Also, while FDI inflows 

decreased by nearly 90% in 2017 due to the uncertainty following the Brexit referendum on 

23 June 2016
55

, in the first quarter of 2018, the UK ranked again number two globally after 

China, with FDI inflows of $66 billion.
56 

Moreover, a report by EY found that the ñUK 

remained the number one destination for FDI in Europe in 2018.ò
57

 Furthermore, during the 

period 2015 to 2018, UK FDI inflows were higher than in any other European country.
58

 

Also, 6.7% of the global FDI was attracted by the UK in 2018.
59

 Furthermore, in 2019, the 

UK attracted $64 billion, despite ñFDI to developed countries drop[ping] to the lowest level 

in 15 years.ò
60

  As observed by David Sproul, the Chief Executive and Partner of Deloitte 

North West Europe and the UK, ñ[t]he levels of investment [the UK] has attracted over 

previous years from foreign investors is testimony to the excellent business, legal, regulatory 

                                                                                                                                                  
<http://eprints.aston.ac.uk/20601/1/How_attractive_is_the_UK_for_future_manufacturing_foreign_direct_inves

tment.pdf> accessed 26 December 2019; ONS, 'Foreign direct investment involving UK companies: 2017' 

<https://www.ons.gov.uk/economy/nationalaccounts/balanceofpayments/bulletins/foreigndirectinvestmentinvol

vingukcompanies/2017> accessed 19 January 2019. 
50 OECD n 28; The Economist, óWhy foreign investment into Britain remains so strongô, 2018 
<https://www.economist.com/britain/2018/04/07/why-foreign-investment-into-britain-remains-so-strong> 

accessed 26 December 2019. 
51 UK Department for International Trade, óUK remains number one investment destination in Europeô, 2016 

<https://www.gov.uk/government/news/uk-remains-number-one-investment-destination-in-europe> accessed 26 

December 2019. 
52 UNCTAD, World Investment Report 2019, 1-49, 4 

<https://unctad.org/en/PublicationsLibrary/wir2019_overview_en.pdf> accessed 29 November 2019. 
53 Ward n 48. 
54 K. Allen, óForeign investment in UK rises despite slump across rest of Europeô, The Guardian, 2013 

<http://www.theguardian.com/world/2013/jun/26/foreign-investment-uk-rises-europe> accessed 26 December 

2019. 
55 T. Miles, 'U.S., Britain led surprise fall in global FDI last year, U.N. data shows', Reuters, 2018 

<https://uk.reuters.com/article/uk-global-economy-fdi/u-s-britain-led-surprise-fall-in-global-fdi-last-year-u-n-

data-shows-idUKKBN1FB2CT?il=0> accessed 26 December 2019. 
56 OECD, óFDI In Figuresô, 2018, 1-15, 3 <http://www.oecd.org/investment/FDI-in-Figures-October-2018.pdf> 

accessed 26 December 2019. 
57 M. Gregory, 'Why using its strengths will help the UK retain investor attractiveness', EY, 2019 

<https://www.ey.com/en_uk/attractiveness/19/uk-attractiveness-survey> accessed 29 November 2019. 
58 Deloitte, 'UK is destination of choice in Europe for foreign investment; for this to continue a pro-growth, open 

and stable business environment needs to be preserved', 2019 <https://www2.deloitte.com/uk/en/pages/press-

releases/articles/power-up-uk-inward-investment-report.html> accessed 29 November 2019. 
59 Ibid. 
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and social environment that the UK has created...ò
61

 Moreover, a report by Deloitte which 

was based on interviews with senior managers of foreign-owned corporations highlights the 

areas which have particularly contributed to the UK's FDI success, namely ñits scale of 

market, stable, pro-business environment, deep talent pool and favourable regulatory and tax 

environment.ò
62

 One of the fundamental reasons why the UK is an attractive FDI location is 

that its market is most open to foreign investors, it is easy for foreign investors to invest in 

the UK and the UK champions the free market and endorses a pro-business approach.
63

  As a 

result of this open liberal economy approach, the UK has become globally more productive 

and competitive.
64

 In other words, the UK has embraced competitiveness and integration 

within the world economy.
65

 Also, its transparent legal and regulatory system, stable political 

and social system and flexible employment market have contributed to the pro-business 

environment.
66

 Other significant reasons which have facilitated the UKôs FDI success are the 

excellent education on offer, including for foreign students who may promote future trade 

links, as well as the lifestyle which is appealing to company leaders.
67

 Also, the talented 

human capital acts as an important pull factor, as well as the small and medium-sized 

enterprises (SMEs) driven entrepreneurial and tech start-up culture which offers partnership 

opportunities to foreign investors.
68

 The fact that English is the main global business 

language has also facilitated FDI.
69

 

However, while the UK attracted $64 billion in FDI in 2019
70

, SA only attracted $3.209 

billion in 2018, though this was a significant increase from the previous year in which SA 

                                                
61 Deloitte n 58. 
62 Deloitte, 'Power UP: UK inward investment, Key findings, 2018 

<https://www2.deloitte.com/uk/en/pages/growth/articles/power-up-uk-inward-investment.html> accessed 29 

November 2019. 
63 Deloitte, 'Power UP: UK inward investment, Key drivers of foreign investment and its value to the UK 

economyô, 2018, 1-28, 3-4 &10 
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investment.pdf> accessed 29 November 2019. 
64 HM Government, 'Industrial Strategy', 2017, 1-256, 6&11-12 
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67 Ibid. 
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<http://www.thetimes.co.uk/tto/public/ceo-summit/article3806191.ece> accessed 26 December 2019. 
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attracted $1.41 billion.
71

 Also, SA's decline in FDI inflows from $7.453 billion in 2016 to 

$1.419 in 2017 and $3.209 in 2018 were significantly lower than the global 23% decline in 

2017.
72

  Moreover, in 2017 SA only attracted 5.6% of the region, whereas the United Arab 

Emirates (UAE) attracted 41%.
73

 FDI has been generally in decline in SA since 2009.
74

 These 

various statistics highlight that SA can learn some valuable lessons from the UK in respect of 

attracting FDI.  

Accordingly, there exist a ñcommon thread for the comparisonò, namely FDI attraction by 

SA and the UK respectively.
75

 A ñfactual approachò can be employed, i.e. emphasis can be 

placed on factual circumstances, which form the basis for identifying how the legal 

frameworks in SA and the UK arrange an answer to them.
76

 Accordingly, a functional inquiry 

is undertaken, as a shared or similar factual need ï to attract and promote FDI ï is 

investigated, although it is being met in a dissimilar manner by SA and the UK.
77

 The 

comparative legal research method is thus employed in order to generate solutions to the 

shared question of how the investment law framework can attract and promote FDI.
78

 

Analogies can be drawn between the two legal systems. The comparative method allows the 

lawmaker to use the abundance of legal knowledge by examining foreign laws which deal 

with the same issue.
79

 As a result, richer insights can be gained, and more sophisticated 

proposals can be formulated for the improvement of SAôs FDI framework since additional 

perspectives are considered.  

                                                
71 M. Rashad, S. Kalin, 'Foreign investment in Saudi Arabia more than doubled in 2018: minister', Reuters, 2018 
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Consequently, the functionalist method uses as starting point the issue which is being 

addressed i.e. the óraison d'°treô of investment law frameworks, namely to attract and 

promote FDI to benefit the economy.
80

 This functional approach makes a comparison feasible 

since there exist an analytical object, despite the dissimilar legal frameworks.
81

 For instance, 

under the UK common law system, the political and religious arena is distinct from the legal 

sphere, whereas the opposite is the case in SA, where the religious rulers dominate the legal 

system and enforce religious law.
82

 Accordingly, emphasis is being placed on the ñlawôs 

consequencesò, i.e. what the rules ñdoò in SA and the UK, as opposed to ñwhat they say.ò
83

 A 

functional approach benefits this research since a meaningful comparison does not 

necessarily require ñsimilar institutionsò, as these can nonetheless perform ñdifferent 

functions.ò
84

 Instead this work assumes that ñdifferent institutionsò can discharge ñsimilar 

functional needs.ò
85

 Consequently, a comparison can be conducted because there exists an 

equivalent function.
86

 Without such an approach, it would be challenging to overcome the 

disconnect between SA assigning primacy to religious Sharia law and having adopted a 

specific statute in respect of FDI and the UK following the common law tradition and not 

regulating FDI in a specific statute, but through its general laws, as discussed in Chapters 

four and five. The researcher is, therefore, a pragmatist, who employs functionalism to 

decrease ñcomplexityò and to identify the best decision from a number of different 

alternatives.
87

 Accordingly, the overall orientation is practical, as the function or social 

purpose of the investment law framework constitutes the comparator and not what a 

particular rule states.
88

 By focusing on solving the same issue, i.e. ñfunctional comparabilityò, 

it is possible to conduct a meaningful and fruitful comparison between what otherwise are 

two vastly different legal systems.
89

 

 

The UK example is thus considered, despite it being recognised that there exist marked 

differences in respect of the respective legal traditions and approaches in SA and the UK. 
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While it is possible to transpose recommendations stemming from the UK FDI regime to a 

great extent, it is recognised that there remain some fundamental differences between the 

Anglo-common law system and the Islamic legal system and a liberal democracy and a 

religious state which follows the Sharia. Transplantability or transferabiliy of UK legal rules, 

therefore, takes into account the socio-cultural setting in SA.
90

 Yet in this context, it must be 

emphasised that despite ñthe Saudi legal system profess[ing] Islamic Lawéthe system 

experiences a Western legal processò, calling into doubt the assertion that Sharia law is 

applied in respect of commercial matters.
91

 SA is also liberal on business matters, comparable 

to the UK approach, due to Prophet Muhammad having been a businessman.
92

 Even so, the 

criticism that functional comparative law is excessively activist and progressive and proposes 

ñnew valuesò
93

 is born in mind in respect of the recommendations spelled out in Chapter six.  

 

Moreover, while some may argue that the Saudi and UK legal systems have no similarity
94

, 

FDI laws do not exist in a vacuum due to international investment standards having been 

promulgated, including the customary international minimum standard, discussed in Chapter 

three. Accordingly, the functional approach is used not only because there exists a universal 

problem but to some extent ñsome uniformity of values.ò
95

 For instance, the conclusion of 

bilateral investment treaties (BITs) and regional treaties has ensured that FDI is not only 

subject to the laws of the host state.
96

 Investment tribunals interpret rules in these treaties and 

thereby drive harmonisation by acknowledging emerging rules, e.g. based on ñgeneral 

principles of lawò, international customary law and other international law sources, as spelled 

out in Article 38(1)(a)(d) of the Statute of the International Court of Justice 1945.
97

 They, 

therefore, promulgate ñde facto...precedent[s]ò which facilitate a certain degree of coherence 

within international investment law.
98

 Hence, despite ñthe international trade 

communityénot [having] been able to reach a general agreement as how to regulate foreign 
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investmentò and ñlack[ing] political will to conclude an effective multilateral world trade 

agreementò
99

, there exist some harmonisation.
100

 Such legal unification has been essential to 

facilitate international trade and globalisation.
101

 Consequently, the investment law 

framework of SA cannot be viewed in isolation since there exists interaction with 

international investment law.
102

  

 

Furthermore, there are other uniform policy values and goals which contribute to ñfunctional 

comparabilityò
103

 and bridge the disconnect between SA and the UK.
104

 Both SA and the UK 

support and work with Washington-based institutions, including the World Bank (WB) and 

the International Monetary Fund (IMF)
105

, which promote international 

ñcompetitiveécapitalism.ò
106

 Accordingly, both countries strive to link their domestic 

economies to ñglobal value chains.ò
107

 Equally, SA and the UK are members of the World 

Trade Organisation (WTO)
108

 - an organisation committed to trade liberalisation which is 

mainly a ñlegal agreementò consisting of rules and principles for international trade.
109

 WTO 

accession evidences that both countries are committed to the liberalisation of their business 

environment and economy.
110

 In other words, SA and the UK subscribe to the same ñWestern 

development modelò based on the notion of benevolent economic relations facilitated through 

ñobjectiveò economic concepts, involving trade and economic relationships centred on open 

trade, comparative advantages and uncurtailed FDI, as well as foreign portfolio investments 

(FPI).
111

 Analogies can be thus drawn between the two legal systems, as they are both 
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committed to the economic policy orthodoxy and global economic governance of institutions, 

such as the WTO, IMF and the WB. Furthermore, SA and the UK are both United Nations 

members and there exist numerous UN treaties, instruments and international and regional 

bodies which obligate countries to safeguard the interests of non-business stakeholders, for 

instance, individuals by virtue of the UN Declaration of Human Rights 1948 and many other 

international conventions.
112

 Consequently, the two legal systems can be compared not only 

because they share the same factual need, but because their legal systems have some 

similarity due to their integration within international society and international law.
113

 

 

Apart from the comparative UK case study, the research also integrates a small qualitative 

component into the black-letter study with the purpose of enhancing ñthe illustrative power of 

narrativeò.
114

 Hence, the doctrinal research is supported through interviews with foreign 

investors operating in SA. Interviews were chosen as part of the research design since SA 

does not publish legal decisions and the legal system has not adopted a system of precedent. 

Very little is known about decided cases and it is only possible to obtain decisions through 

informal means. There are few Saudi Arabian academic journals and books about the topic 

upon which reliance can be placed. There is also a lack of available statistics and reports due 

to transparency issues. Corruption is also a concern. It was, therefore, important that 

additional information was collected through interviews. Nevertheless, this is not research 

according to an empirical methodology; the interview data merely supplements what has been 

learned through the doctrinal research. 

 

Interviews, as opposed to a survey, were selected as part of the research design. Surveys only 

generate narrow data about ócause-and-effect relationshipsô, whereas interviews can elicit a 

fuller description of the FDI framework in all its complexity.
115

 The interviews were 

qualitative; they allowed the researcher to ask what the FDI regime actually does and not just 

what it says it does.
116

 This generated more information about the FDI framework in SA, 
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specifically information of a different character, since questions could be posed about the law 

which could otherwise not be answered. Theoretical knowledge of the legal framework does 

not always correspond to the actual decisions that are made in practice.
117

 The interviews 

made it possible to ñunderstand, explainédiscover, and clarify situationséperceptionséand 

experiences of [the foreign investors]ò.
118

  

 

As the researcher is sponsored by the Saudi government, it was easy to coordinate the 

interviews. The researcher attended a conference organised by the SAGIA in January 2015, 

where he first made contact with several foreign investors. Purposive sampling was 

employed, i.e. the researcher deliberately selected the foreign investors from numerous 

investment sectors.
119

 In terms of profiling, interviewees were chosen with a range of 

experience from important industries, including energy, construction and engineering, 

downstream industries, manufacturing, real estate, technical services, telecommunications, 

transportation, healthcare and medical instruments.  Senior individuals were selected, who 

had relevant knowledge about the investment environment in SA. 

Originally, the sampling frame was anticipated to be 22. Due care was taken to ensure that 

the sampling frame was representative of all foreign investors operating in SA.
120

 In the end, 

the researcher interviewed a small representative sample of 20 foreign investors who operate 

in SA.
121

 The interviews were commenced on 19 August 2015 and completed on 15 October 

2015.  

 

In respect of the interview process, the researcher firstly prepared the consent form, the letter 

of introduction, the lone working policy and the participation information sheet, as well as the 

interview schedule (the research questions). The interview questions were designed in 

accordance with the research question and objectives and sought to shed light on foreign 

investorsô experiences with the Saudi Arabian FDI regime.
122

 Subsequently, the researcher 

applied for ethical approval, which he was granted by the University Research Ethics 
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Committee. The researcher fully adhered to the ethical standards and the University Code of 

Conduct.
123

 

 

The researcher posted the letters of introduction together with the participation information 

sheets to the foreign investors whom he had met previously at a conference hosted by 

SAGIA. Those who indicated that they would like to participate were provided with the 

interview schedule, so that they could familiarise themselves with it. The participants also 

received the consent form and were asked to read and initial it if they were happy to 

participate and returned it to the researcher. The researcher thus sought informed consent, as 

the purpose of the research was explained to the interviewees, as well as its possible benefits 

and the interviewees were informed that they could withdraw from the research at any time 

and that their participation was entirely voluntary.
124

 

 

Questions were asked about the IR 2014, the FIA 2000, its ER 2000, the Rules for Qualified 

Foreign Financial Institutions Investment in Listed Shares 2015 (RQFFI 2015), enhancing the 

standard of investment protection, encouraging FDI and diversifying away from the oil 

sector, laws or legislative provisions which negatively affect investment protection and 

missing laws or legislative provisions, property protection, including expropriation, the 

dispute settlement process, investment risks, and SAGIA's business services and 

improvement suggestions. The interviews were semi-structured, which allowed room for 

flexibility in following-up unanticipated responses.
125

 To ensure confidentiality, the 

interviews were held in a private location, names were not used in the research to prevent 

identification
126

 and all research data was securely stored.
127

 The researcher stopped the 

interviews when data saturation was reached.  Data saturation describes the point where the 

number of interviews conducted has fulfilled ña reliable sense of thematic exhaustion and 

variability within the data set.ò
128
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For the data analysis, the researcher undertook a content analysis.
129

 The objective was to see 

how foreign investors understand the ñrealityò pertaining to the FDI regime in SA.
130

  The 

data was manually coded, i.e. codes were assigned and the data was indexed in order to 

facilitate analytical reasoning.
131

 The data was read numerous times and arranged into 

patterns to identify explanatory and logical relationships.
132

 For example, it was studied 

whether certain topics were frequently discussed and what topics were emphasised.
133

 The 

findings served as secondary supporting evidence to the in-depth legal analysis of the 

problems with the Saudi regime.  

 

The description of the interviewees, the sampling strategy, data collection method and data 

analysis helped to ensure that the findings are trustworthy.
134

 Bias was curtailed and this 

implies not favouring, influencing or prejudging a specific outcome or suppressing 

findings.
135

 The researcher overcame his own bias by focusing on understanding what the 

interviewees reported and not being swayed by personal subjective opinions.
136

 There was no 

sponsorship bias.
137

  

 

Multi-method research was conducted, i.e. the researcher did not rely on one research 

method.
138

 Such an approach is underpinned by triangulation
139

, i.e. the doctrinal and 

comparative case study findings could be compared against the qualitative findings to 

validate óa given truth.ô
140

 Hence, ñmultiple sources of dataò helped identifying the meaning 

and produced reliable findings.
141

 Although the qualitative method was restricted to a 

supportive role to reinforce the objective doctrinal findings. The researcher considers that 
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such an approach benefitted the overall validity and credibility of the research. Practice and 

theory were merged. ñ[T]he combination of different methodsò thus served to complete and 

enrich knowledge about SA's investment law framework.
142

  

 

 

1.5 Structure of the Thesis 

 

To respond to the research question, the thesis is divided into seven chapters. 

 

Chapter One: Introduction  

 

This chapter has provided essential background information to the research. It has been 

explained why the research is believed to be significant. The research question and objectives 

have been delineated. The research scope and methodology and thesis structure have been 

spelled out. 

 

Chapter Two: The Concept of FDI 

 

This Chapter starts with analysing the history of international investments, FDI and the rise in 

BITs. This highlights how FDI has been used as a means of exploitation by nation states and 

corporations, but how it can also be used to boost and diversify a countryôs economy. It 

presents an appraisal of the different types of FDI and thus introduces some of the key FDI 

terms that shall be referred to throughout the thesis. The advantages and disadvantages of 

FDI are examined in order to understand the possibilities and challenges faced by a 

jurisdiction when seeking to enact an investment law framework to improve FDI.  

 

Chapter Three: The International Investment Regime 

 

This chapter analyses international investment law standards that have been produced in 

response to both generating and regulating FDI. This incorporates the emergence of the 

customary international minimum standard of treatment and different treatment standards 
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which may foster good governance. Hence, the chapter examines the different standards of 

protection available to host states to enable them to create an investor-fr iendly environment 

that appeals to foreign investors, while simultaneously ensuring that their national 

sovereignty, public interest and security remain intact and development and long-terms 

economic growth are promoted. This is a central precursor to the focussed discussion of the 

Saudi regime that follows because it provides an indication of common and also best practice, 

developed by other jurisdictions as a whole. Further, the chapter explores how host states can 

exercise control over foreign investors without breaching international law. This is important 

when analysing the Saudi FDI framework in the next chapter and seeking to develop 

recommendations for the Saudi Arabian Government. 

 

Chapter Four: The Saudi FDI Framework: Key Features and Challenges 

 

This chapter contains an analysis of the Saudi Arabian investment law framework and 

identifies its key features and challenges in terms of promoting development, good 

governance and long-term economic growth. This includes an examination of the Saudi 

Arabian FDI laws, the Islamic legal system and fundamental commercial Sharia tenets, and 

relevant laws which affect investment protection, including to address whether foreign 

investors are afforded the customary international minimum standard discussed in Chapter 

three. Interwoven are the research findings from the semi-structured interviews. These are 

combined with the theoretical literature in order to present a comprehensive account of the 

strength and weaknesses of the current investment law framework in SA. 

 

Chapter Five: The UK FDI Framework 

 

Following the examination of the Saudi regime, this chapter presents a case study of the UK 

FDI framework and its investment law framework. While the UK is not a focus of primary 

research for present purposes, the UK is used as a template in this area due to its success at 

attracting FDI. The chapter considers some of the strategies and laws it has adopted to attract 

and retain investors, as well as to realise the UKôs national aims. This analysis provides a 

further basis for the development of recommendations for the Saudi regime in chapter six. 

 

 

Chapter Six: Improving the Saudi FDI Framework  
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This chapter suggests a number of ways in which the Saudi FDI framework can be improved. 

These recommendations are based on the insights gained from the previous five chapters and 

in this way, it is hoped that chapter six provides a well-researched and accurate view of 

potential options for SA. The recommendations are drawn from and reflect the analysis of the 

Saudi investment law framework, the research findings from the interviews and the UK case 

study. Various legislative recommendations are proposed that are considered essential to 

improving the investment law framework in SA in a Sharia compliant manner. 

 

Conclusion 

 

The final chapter of the thesis concludes with the key themes raised by the research findings. 

It reflects on the strength and limitation of the research in addressing the original research 

aim and objectives. It briefly evaluates the contribution of this study to the under-researched 

subject matter of how to improve the Saudi investment law framework to attract and promote 

FDI. This chapter also suggests areas for further research in the future.  
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Chapter Two: The Concept of FDI 

 

2.1 Introduction 

 

This chapter explores the history of international investments and the rise in BITs, discusses 

the different types of FDI, and studies the advantages and disadvantages of FDI. The 

overview of the history of international investment highlights how FDI has sometimes 

resulted in lucrative income generation on the one hand and exploitation on the other. Owing 

to this, the chapter considers different types of FDI, i.e. examines horizontal and vertical FDI, 

foreign portfolio investment (FPI), greenfield FDI and mergers and acquisitions (M&As), in 

order to ascertain their effectiveness and shortcomings, what circumstances and situations 

they are best suited to and where it is necessary to have legal controls and policy safeguards 

in place to maximise their impact overall. Moreover, this chapter draws on international 

empirical research to identify the numerous benefits of FDI, which range from promoting 

economic growth, and knowledge and technology transfer to improving human capital, 

developing entrepreneurship, and fostering healthy business competition for the host state.
143

 

Many states are aware of the need to attract high quality FDI and SA is no exception.
144

 

However, FDI can also carry adverse consequences, e.g., in the form of human rights 

violations, labour exploitation and environmental damage
145

, which this chapter seeks to 

analyse. The overarching objective of this chapter is, therefore, to uncover the motivation 

behind FDI, to unpack the concept of FDI and to facilitate more informed discussions, 

including about the wider effects of FDI on a host state. The chapter provides a basis for the 

discussion in subsequent chapters about the ways in which SA as a host state can improve its 

investment law framework in such a way that the benefits commonly associated with FDI are 

maximised and the disadvantages are minimised, including óeconomic colonialismô and 

exploitation of resources by stronger countries and powerful corporations. 
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2.2 The history of international investments, FDI and the rise in BITs 

 

The history of international investments helps shed some light on the present-day concerns of 

host states surrounding FDI and which SAôs investment law framework must address. 

International investments are recorded as early as 2,500 BC,
146

 although most of the main 

strategic frameworks for investment were developed during the time of the Phoenicians and 

Carthaginians.
147

 Later, in the sixteenth and seventeenth centuries, Dutch and British 

companies commenced operating in America, Asia and the Indies and in the nineteenth 

century, businesses began controlling production units that were located abroad.
148

 

Significantly, the explicit aim of some of these early business ventures, such as the British 

Virgin Company, was to colonise host countries.  

 

It was not until the nineteenth century that the modern corporation emerged which 

established its subsidiaries abroad, such as the German chemical producing Bayer company, 

which built its plants in the US.
149

 Major investments were only made in the second part of 

the nineteenth century in response to nationalism, which resulted in consumers preferring 

local companies.
150

 Technological advancements in communications and transportation 

facilitated FDI. Before the First World War, most FDI came from the US, Great Britain, 

France, Germany and the Netherlands and corporations issuing from these countries had a 

keen interest in procuring natural resources.
151

 Hence, one important concern which must be 

borne in mind is that foreign investors have ulterior motives.  

 

The modern-day history of FDI is closely interlinked with the rise of the multinational 

corporation (MNC) for which the main rationale is the generation of profit.
152

 A MNC is ñone 

that owns outright, controls, or has direct managerial influence in income-generating, value-

added facilities in at least two countriesò and this can include small businesses and large 
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corporations.
153

 Kordos and Vojtovic suggested there were approximately 60,000 parent 

transnational corporations in 2016 with 500,000 branches across the world.
154

  

MNCs are interested in gaining market access and can be attracted by promotional incentives 

offered by host states, including lower taxes, the local labour market and resources.
155

 MNCs 

also seek to expand and sell their products abroad or are cost-oriented, namely, look to reduce 

their costs (though a cost-oriented MNC may become market-oriented over time).
156

 Apart 

from profits and costs, MNCs may want to escape regulations in their home state.
157

  

A favourable regulatory environment is thus only one of several FDI determinants and 

economic factors are arguably even more important.
158

 Economic determinants can consist of 

locational assets and resources (e.g. natural resources and labour skills).
159

  Other crucial FDI 

determinants are market variables (e.g. the amount of growth and how large the domestic 

market is) and  efficiency considerations (e.g. regional membership and transportation 

costs).
160

 Also, once the FDI framework promotes FDI, economic factors, particularly 

resources, market size, skills and growth, become important.
161

  

 

For the last decades all nations have tried to improve their FDI framework, including through 

BITs, by opening sectors and through favourable regulatory changes, thereby facilitating 

corporate globalisation through MNCs.
162

 Countries have sought to attract MNCs in 

recognition of FDI playing an essential role within the world economy.
163

 In the 1960s, 

global FDI increased on an unprecedented scale, and between 1982 and 1990, FDI outflows 
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rose from $27 billion to $239 billion, and by 2004 FDI further increased to $18.7 trillion.
164

 

Following the 2008 financial crisis, global FDI dropped to $1.43 trillion in 2017.
165

 Most of 

the FDI inflows came from cross border mergers and acquisitions (M&As) (discussed in 

section 2.3.4 below).
166

  

 

During the late twentieth century, the rise in FDI was accompanied by a growth in BITs
167

 

and SA is no exception to this development.
168

 The first BIT was entered into in 1959 and by 

2019 there were globally 2,896 BITs (out of which 2,337 were in force).
169

  However, 

investment provisions are not only found in BITs and by 2019, 387 treaties contained 

investment provisions (TIPs) (out of which 313 were in force).
170

 Investment provisions are 

also included in multilateral and inter-regional free trade agreements (FTAs), e.g. the North 

American Free Trade Agreement (NAFTA), and bilateral FTAs, e.g. between the United 

States and Australia.
171

 Additionally, double taxation treaties (DTTs) have been signed, 

including by SA, in order to assure foreign investors that they will not be subjected to double 

taxation as a result of their foreign investment.
172

 

 

BITs are generally intended to safeguard foreign investors against political risks and 

safeguard their investments in the host state.
173

 Although research suggests that BITs may not 

significantly reduce political risks.
174

 It is possible to distinguish three broader approaches 

towards BITs, namely those which pursue liberalisation, as employed by countries, such as 

the US, the protection model as used by European states and a more limited protection 
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approach, as preferred by developing countries, including SA.
175

 Hence, some more recent 

BITs confer not only investors' rights but provide that the host country must liberalise certain 

areas of its FDI framework.
176

 The issue with liberalisation is that investor rights may 

become expanded to such an extent that the ability of host states to determine public and 

economic development policies becomes unduly limited.
177

  Although some current BITs 

address public law issues to a certain extent, e.g. anti-corruption, transparency, responsible 

business conduct, adherence to labour and human rights and protection of the environment.
178

 

Nonetheless, it is rare for BITs to refer to ñresponsible business conductò and the few BITs 

which do only stress the moral importance of corporate social responsibility (CSR), as 

opposed to imposing legal obligations.
179

 Nevertheless, SA should ensure that public issues 

are addressed in its BITs and through domestic legislation in order to avoid that its regulatory 

space becomes overly curtailed. However, SA must recognise that incorporation of soft law 

guidance
180

 in its BITs does not create legally enforceable duties against foreign investors.
181

  

 

Furthermore, SA must bear in mind that despite countries continuing to enter into BITs, the 

evidence as to their effect on FDI inflows is inconclusive.
182

 It is unclear whether BITs and 

IIAs in general further the objective of host states, namely to promote and attract FDI, as it is 

difficult to determine which impact BITs have on FDI.
183

 As mentioned, BITs are one of 

various FDI determinants and may be adopted, e.g. together with regional free trade 

agreements, which both have the effect of opening the local market.
184

 Some studies suggest 

that there is a positive relationship and that, e.g., developing countries with more BITs 

received more FDI inflows.
185

 However, other research, e.g. by Yackee, does not find that 

treaty safeguards and investment are linked and significantly impact the decision to invest in 
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a host state.
186

 An empirical study by Hallward-Driemeier concludes that BITs only fulfil a 

complementary role and are not a replacement for domestic property rights and sound  

institutional quality.
187

 The study emphasises that policy makers must carefully study BIT 

terms since they may open themselves up to possibly significant liabilities and limit their 

ability to engage in reform initiatives.
188

 The challenges with determining the causal 

relationship between BITs and FDI inflows is also attributable to the type of FDI, as an 

investment decision of a market-seeking or natural resource investor will be particularly 

driven by economic factors, whereas the existence of BITs will  be more important for 

investors seeking efficiency gains.
189

 Hence, much depends on the type of investment and the 

next section examines the different types of investments. 

 

 

2.3 Types of FDI 

 

2.3.1 FDI 

 

The notion of direct investment is rooted in economics and takes place whenever economic 

activities become controlled by an investor.
190

 FDI is ñan investment involving a long-term 

relationship and reflecting a lasting interest and control by a resident entity in one economy 

(foreign direct  investor or parent enterprise) in an enterprise  resident in an economy other 

than that of the foreign direct investor (FDI enterprise or  affiliate enterprise or  foreign 

affiliate).ò
191

 It is ñany equity holding across national borders that provides the owner 

substantial control over the entity.ò
192

 In essence, FDI is an investment necessitating the 

transfer of funds into a long-term project in the host country to obtain a regular income. The 
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person who provides the funds assumes direct management and bears the business risk. There 

can be inward FDI, when foreign capital is invested in a host country, as well as outward 

FDI, when investments are made abroad.
193

 This research is concerned with inward FDI, as 

the focus is on improving the Saudi Arabian FDI framework.  

 

Inward FDI can be received through FDI or foreign portfolio investment (FPI).
194

 FPI and 

FDI ensure that foreign investors own assets in the host states, though in respect of FPI this 

ownership is not direct.
195

 FDI results in tangible (or intangible) property being transferred to 

another country so that wealth can be generated by those who fully or partially own the 

property, whereas FPI money is simply spent, as in the case of buying shares.
196

 Transfer of 

knowledge is not increased through FPI and the impact of FPI on the domestic economy is 

more limited. Also, as FPI investors are only interested in generating capital gains and not 

entrepreneurial income
197

, FDI appears better suited for SA to combat poverty and thereby 

further the underlying development objective. 

 

Moreover, FDI investors exercise more control and supervise their investments in comparison 

to FPI investors.
198

 FDI requires a ólasting interestô that is, the foreign investor must have ñat 

least 10% of the voting power of the direct investment enterpriseò
199

 and a 10% ownership 

stake may be sufficient to demonstrate significant control, especially if other factors are 

present, such as board representation.
200

 Management control can also be exercised through 

the transfer of intellectual property rights (IPRs), and/or commercial or technical 

knowledge/expertise.
201

 In contrast, when less than 10% is owed it is a FPI.
202

 Consequently, 

FPI does not result in foreign investors acquiring a controlling stake, whereas microeconomic 
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decision-making is acquired by FDI investors.
203

 FDI is thus preferable since it has a more 

significant impact on SAôs national economy and long-term growth.
 204

  

 

Furthermore, FDI appears less volatile than FPI since foreign investors cannot simply 

abandon their investments.
205

 In contrast, shareholders and bondholders can easily dispose of 

their assets when business circumstances change.
206

 Economists, such as Stiglitz and Rogoff, 

point out that liberalisation of capital markets can result in more banking crises and expose 

emerging markets to the ñpro-cyclical nature of global finance.ò
207

 Hence, FPI is more óshort-

termistô and may encourage speculative buying and may not promote long-term economic 

growth in SA in the same manner as FDI. Despite this perceived advantage of FDI, both FPI 

and FDI enlarge the available capital stock, which in turn can facilitate economic growth.
208

 

For instance, companies who receive increased capital through the sale of shares can allocate 

capital to acquire technology.  

 

Empirical research suggests that FDI works better in countries with less developed legal rules 

that operate on a more relational basis, such as SA.
209

 In contrast, countries with detailed 

legal regulations, such as the United States, draw more benefits from FPI.
210

 Hence, the lack 

of a órule-based governanceô climate was found to attract foreign investors.
211

 However, it 

also appears important to embrace FPI. Otherwise, the risk is that capital is turned away 

which could have been used by domestic enterprises for productive purposes. SAôs 

investment law framework should, therefore, particularly promote FDI, while adopting a 

largely permissive approach towards FPI. 
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2.3.2 Horizontal and Vertical FDI  

 

FDI can be horizontal or vertical in effect.
212

  Horizontal FDI occurs when the business 

produces the same goods in different states, whereas vertical FDI occurs when the production 

stages take place in different countries, resulting in ñintrafirm tradeò.
213

 Vertical FDI requires 

lower production costs in the host country and is referred to as ñinternational 

outsourcing/offshoringò,
214

 whereas this deters horizontal FDI. Horizontal FDI is market 

seeking whereas vertical FDI is efficiency seeking.
215

 The shortcomings of vertical FDI is 

that it does not create well paid jobs and does not promote knowledge transfer, while the 

limitations of horizontal FDI is that it may take away the market share held by local 

producers. Both types of FDI have thus their weaknesses, which explains why the general 

assumption that the FDI framework should be enhanced and investment protection should be 

heightened is increasingly being challenged. 

 

However, horizontal FDI can lead to more technology transfer and thus potential knowledge 

spillovers.
216

 Vertical FDI seems preferable to horizontal, except where there exist gaps in the 

market that are not serviced by local suppliers. Horizontal FDI results in geographical 

diversification, which helps the foreign investor increase the global availability of their 

products and expand into international markets.
217

 Yet Vernonôs theory of the four stages of 

the product life cycle illustrates the way that the cost benefit of an enterprise can change.
218

 

In the first life cycle, the country has an export monopoly in respect of the product. In the 

second, the product is being produced abroad. Throughout the third, the foreign product is 

being exported, thereby eroding the export monopoly. During the fourth cycle, the country 

which originally had the export monopoly begins importing the old product. What this life 
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cycle importantly suggests is that the host state is not at the forefront of innovation, therefore 

the type of industries that SA should seek to promote and attract are those that result in the 

creation of export monopolies during the first product life cycle.  

 

Finally, strategic rivalry in an oligopolistic market - a market which is controlled by only a 

few enterprises - can explain horizontal FDI inflows.
219

 Privatisation of sectors which were 

previously closed to one national company may encourage FDI. However, care has to be 

taken in sectors that are dominated by previously owned national companies, as foreign 

investors may take away market share. SA may want to encourage several competitors to 

enter the market to promote maximum competition and thereby efficiency. In this respect, 

domestic competition law helps to prevent companies from distorting the market through 

monopolisation.
220

  

 

In contrast to horizontal FDI, vertical FDI means that an investment is made abroad so that 

the production stages can be controlled.
221

 However, SA would need to permit acquisitions in 

order to facilitate forward vertical FDI. Vertical FDI is more likely to take place between 

corporations from a developed country and a developing country, whereas horizontal FDI is 

likely to take place between companies from two developed countries.
222

 This is relevant 

because SA is currently considered a developing country.
223

 Vertical FDI may be better for 

SA, though as ñlow skilled labour-intensiveò processes become relocated, it may not lead to 

linkages and technological spillovers.
224

 Also, low pay jobs may not eradicate poverty. 

 

Furthermore, MNCs may pursue horizontal and vertical FDI together, as part of a 

óknowledge-capital modelô, i.e. they may want to produce close to their customers, lower 

trade costs and relocate unskilled production activities to low wage countries.
225

 This makes 

it more difficult for SA to adopt a óblack-and-whiteô approach when assessing whether 
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particular investments should receive a licence. One way to overcome this is for SA to open 

its economy to foreign investors, as the UK has done (as discussed in Chapter five). Although 

SA must be aware that such an approach may not necessarily promote development and has 

been increasingly doubted in recent times.
226

 Clearly, SA should prevent the creation of 

oligopolistic markets through enforcement of its competition law and when this looks likely 

should encourage other entrants to enter the market.
227

 SA may also want to strategically 

protect specific sectors when this is important for national security and the national 

interest.
228

  

 

2.3.3 Greenfield FDI 

 

When foreign investors establish a subsidiary and build new facilities in the host country, this 

is referred to as greenfield FDI.
229

 The foreign investor makes resources available to an 

investment enterprise and in return receives a claim in respect of the enterprise.
230

 Materials, 

fixed assets, services and goods are purchased in the host country, which creates 

employment, leads to capital formation and enhances the productivity of the host country.
231

 

It may, therefore, be considered good for SAôs economic development. Greenfield FDI is 

often made in emerging and developing countries with less competitive environments.
232

 

Local demand is stimulated and capital formation takes place.
233

 Nevertheless, some research 

suggests that greenfield FDI does not increase productivity to a greater degree than when 
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foreign investors merge or acquire corporations.
234

 Hence, SA should also permit mergers 

and acquisitions (M&As), as discussed next. 

 

2.3.4 Mergers and Acquisitions (M&As) 

 

As mentioned, the acquisition of an interest in a business determines whether an investment 

is considered FDI or FPI. Another type of FDI is M&As. An acquisition takes place when an 

established enterprise in the host state is made a subsidiary or associate within the portfolio of 

companies of the foreign investor.
235

 An M&A results in the existing enterprise being taken 

over or becoming merged - i.e. its assets, capital and liabilities ï and a change in the 

ownership - i.e. the old shareholders are replaced by the new shareholders, who purchase the 

shares and are paid.
236

 The money which is being invested in the enterprise is unaffected. For 

M&A transactions to take place foreign investors have to be authorised to acquire shares in 

host state companies. 

 

It is not always easy to distinguish greenfield FDI and cross-border M&As, as a parent 

company may provide funds to a subsidiary, so that the subsidiary can acquire a domestic 

enterprise but the parent company does not provide the full price and instead the subsidiary 

reinvests some of its earnings.
237

 Simply imposing requirements to invest specified amounts 

may be a direct approach taken by SA to encourage greenfield FDI.  

 

When a local business is acquired or merges with a foreign enterprise, benefits may be 

reaped. Technology and know-how may be transferred, which may boost the economic 

development of the host state, due to knowledge dissemination (to the local workers) and the 

construction of robust enterprises. While enterprises registered in the host state can import 

technology and know-how and more effectively participate in global markets, there are also 

profound disadvantages.
238

 Local companies may be acquired at a low price, local firms may 
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be crowded out, employment may be reduced and competition issues may ensue.
239

 The 

economic effect of M&As and of greenfield FDI may thus not be the same,
240

 though some 

argue that in the long-term, the impact on the economy is largely the same.
241

 This researcher 

believes that greenfield FDI benefits SA more than M&As since capacity is developed and 

economic growth is directly created. SA may thus not simply permit state-owned businesses 

to be acquired by foreign investors. Otherwise, M&As may turn into a tool for ñthe 

corporate-led model of economic globalizationò; contributing towards the formation of 

ñmega-companiesò which heightens the risk of monopoly, undermines competition and poses 

challenges for the economic sovereignty of SA.
242

 A reminder that FDI has advantages and 

disadvantages, as examined next. 

 

2.4 Some Advantages and Disadvantages of FDI 

 

2.4.1. Advantages of FDI 

 

The ñconventional wisdom about the promise of FDIò is ñnicely sum(med)ò up by the 

OECD:  

 

ñGiven the appropriate host-country policies and a basic level of development a 

preponderance of studies shows that FDI triggers technology spillovers, assists human 

capital formation, contributes to international trade integration, helps create a more 

competitive business environment and enhances enterprise development. All of these 

contribute to higher economic growth which is the most potent tool for alleviating 

poverty in developing country.ò
243

 

Proponents of FDI, therefore, advocate that host states should adopt ña framework for FDI 

promotionò
244

 that prescribes the ñrules, regulations and behavioural norms under which 
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foreign enterprises are expected to operate.ò
245

 Research suggests that FDI raises economic 

growth in countries with: open economies,
246

 more developed financial markets
247

 and the 

necessary human capital.
248

 This is frequently the case when foreign investment leads to more 

production sites, the technology transfer increases productivity, and the added competition 

encourages local competitors to become more efficient.
249

 All of these advantages, commonly 

associated with FDI, have led countries to create favourable conditions for foreign investors, 

particularly through preferential trade agreements (PTAs) in order to reassure foreign 

investors.
250

 Research has found that countries that have entered into BITs and other 

international investment agreements attract more FDI.
251

 Although as observed above and 

discussed in section 2.4.2 below, conclusion of BITs comes at a cost for the host state. Also, 

BITs are only one of various FDI determinants.
252

  

 

Accordingly, FDI can result in economic growth if  accompanied by prudent economic 

policies which promote other growth factors, such as: human capital, economies of scale, 

wage levels, infrastructure, economic and political stability, as well as financial markets and 

laws and policies that afford protection to foreign investments and possible tax incentives.
253

 

However, even if SA ensured that these factors are present, there exists no guarantee that SA 

will benefit from FDI. Research from Turkey found that FDI inflows had no significant 

impact on GDP growth in the short or long-term.
254

 Nonetheless, FDI can stimulate economic 

growth, as confirmed by various studies, which argue that FDI has more of a significant 

                                                
245 D.A. Jodice, óSources of change in Third World regimes for foreign direct investment 1968ï1976ô (1980) 

International Organization, 34(2), 177-206, 177. 
246 U. Nair-Reichert, D. Weinhold, óCausality Tests for Cross-Country Panels: a New Look at FDI and 

Economic Growth in Developing Countriesô (2001) OxfordB.Econ.Stat., 63(2), 153-171, 153. 
247 L. Alfaro et al, óFDI and economic growth: the role of local financial marketsô (2004) J.Int.Econ., 64(1), 89-

112, 89. 
248 E. Borensztein et al, óHow does foreign direct investment affect economic growth?ô (1998) J.Int.Econ., 

45(1), 115-135, 115. 
249 Ibid. 
250 T. B¿the, H.V. Milner, óThe Politics of Foreign Direct Investment into Developing Countries: Increasing FDI 

through International Trade Agreements?ô (2008) AJPS, 52(4), 741-762, 741. 
251 Ibid. 
252 See section 2.2 above; Sachs and Sauvant n 159, 22-23. 
253 M.V. Carkovic, L. Ross, óDoes Foreign Direct Investment Accelerate Economic Growth?ô, (University of 

Minnesota Department of Finance Working Paper, 2006) 1-23, 13 <http://ssrn.com/abstract=314924> accessed 

20 December 2019; L. Hong, óDoes and How does FDI Promote the Economic Growth? Evidence from 

Dynamic Panel Data of Prefecture City in Chinaô (2014) IERI Procedia, 6, 57-62, 57; K. Al Khatlan, óForeign 

Direct Investment Inflows and Economic Growth in Saudi Arabia: A Co-integration Analysisô (2013) REF, 70-

80, 71 <http://www.bapress.ca/ref/v4-1/1923-7529-2014-04-70-11.pdf> accessed 20 December 2019. 
254 D. Temiz, A. Gokmen, óFDI inflow as an international business operation by MNCs and economic growth: 

An empirical study on Turkeyô (2014) IBR, 23(1), 145-154, 145. 



50 

 

impact than other stimulants of economic growth, such as human capital, and that there are 

various spill-over effects and channels.
255

 

 

Yet empirical evidence in support of FDI ñis at best mixed.ò
256

 Whilst some empirical studies 

show that FDI has a positive effect,
257

 others demonstrate a weak effect, and still others 

suggest no impact at all.
258

 Whether inward FDI promotes development and generates long-

term economic growth is a hotly debated issue; while it can have positive effects for some 

countries, this is not always the case for others.
259

 The implication is that FDI is not a miracle 

cure which accelerates growth, but a means to mitigate recessionary trends and an aid to a 

steadier economic recovery.
260

  

 

FDI may also be deemed a tool employed by MNCs for the incremental ñinternationalization 

of tradeò, which enables foreign owned companies based in a host state to heighten ñthe 

efficiency of production.ò
261

 Growth is, thereby, being facilitated since new industries are 

created and in turn new jobs which leads to capital formation.
262

 Tangible assets are created 

and intangible improvements are reaped, e.g. in the form of a more skilled domestic labour 

force.
263

 Consequently, one of the most significant expected advantages of FDI is knowledge 

and technology transfer, as well as spillover effects.
264

 Knowledge spillovers may result in 

intangibles being transferred to the host country.
265

 In the information age, knowledge is 
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critical for businesses to be competitive, especially for emerging market businesses, which 

have to rise above the drawbacks of being latecomers, these countries heavily depend on 

acquiring knowledge through FDI.
266

 International joint ventures together with technology 

transfer agreements are very useful in enabling developing countries to ócatch upô with 

developed countries.
267

 A study found that a stronger patent regime results in more 

knowledge transfer between local suppliers and transnational corporations.
268

 Emerging-

economy MNCs with insufficient marketing, managerial, technological and international 

experience may pursue a knowledge-seeking approach by opting for outward FDI in host 

locations where more knowledge spillover activities take place.
269

 Hence, host countries with 

a good knowledge base may find it easier to attract FDI.
270

 Although according to Vernonôs 

theory, it is unlikely that FDI results in the host state benefitting from the first life cycle. FDI 

may, therefore, not lead to the creation of export monopolies. Foreign investors ought to be 

encouraged by SA to transfer technology, as this is a critical driver for economic 

development, e.g. by offering incentives to foreign investors who develop specialised training 

programmes for Saudi staff.
271

 

 

Another distinct advantage of FDI is that it can resolve balance of payment problems and 

result in capital contribution.
272

 A study in Bangladesh found that FDI could positively 

impact its balance of payments when FDI-financed enterprises produced goods with a view to 

exporting them.
273

 However, the benefits for SA may be minimal if it predominantly attracts 

foreign investors seeking to gain market access and SA should not attract foreign investors 
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that are only interested in exporting its resources.
274

 While the latter leads to more exports 

and trade surpluses, it does not result in a diversified economy. Accordingly, FDI may or may 

not positively affect the balance of payment of SA.
275

 It is best to attract foreign enterprises 

which help to reduce the amounts of SAôs imports, as this positively impacts its balance of 

payments.
276

 

 

Another notable advantage of FDI is that it creates employment. A study that investigated 

whether FDI generated employment in Mexicoôs non-maquiladora manufacturing sector 

found that it had a positive effect.
277

 Often the production is relocated, instead of simply 

moving lower paid jobs and host states are very interested in high-end jobs.
278

 When MNCs 

invested in the UK, they required skilled workers;
279

 hence, education is key for FDI to create 

more employment in SA. Diversity within FDI yields better results for employment creation, 

skill transfer and overflows.
280

 SA should encourage foreign investments from a broad range 

of sectors.  

 

Human resources can be positively developed via FDI.
281

 Foreign investors provide more 

learning and training opportunities than local businesses.
282

 Improved human resource 

development can enhance the investment climate by improving the host country's 

productivity.
283

 Technology transfer is aided by human capital development, e.g., through 

training.
284

 SA will require a highly trained and educated workforce which achieves increased 
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performance levels if it wanted to attract and retain FDI. Higher outputs not only benefit 

foreign investors, but equally SA, including suppliers and stakeholders.
285

 

 

FDI can foster entrepreneurship when countries adopt an entrepreneurship policy and 

integrate this within their FDI policy.
286

 The FDI policy should not be focused on job-

creation alone, but on fostering entrepreneurial activity through knowledge spillovers.
287

 

However, such assertion is contested since FDI may suppress local entrepreneurship.
288

 

Nonetheless, in the long-term domestic entrepreneurs may positively benefit from 

networking, knowledge and demonstration that FDI can bring.
289

 Specific programs and 

policies are required to enhance the association between domestic and foreign businesses.
290

 

This is corroborated by a study of 3,498 foreign businesses invested in Italy, who were 

attracted to locations with a high degree of entrepreneurship, other foreign firms and 

entrepreneurial resources.
291

 FDI can augment enterprise development;
292

 a foreign investor 

who takes charge of a business may alter the way in which the business is conducted, 

introduce new marketing strategies and product lines and improve corporate governance 

standards.
293

 Consequently, foreign acquisition may result in a restructuring of local 

enterprises but since the objective is to boost profits, a cost-saving strategy may be pursued 

and this may lead to ñaccusations of disdain for the national interests of the host countryò.
294

 

Employment numbers may decrease, but in the long-term businesses may be developed 

which are more competitive and innovative. 

 

FDI may thus increase competition. Yet local businesses may be crowded out because foreign 

enterprises can access international markets more easily, thereby making it difficult for infant 

industries to compete.  Some, therefore, favour policies which protect local industries until 
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they are in a position to compete, providing this is within a reasonable length of time and the 

costs do not exceed the benefits.
295

 While competition created by FDI can serve as a deterrent 

for local firms, this may be outweighed by its positive externalities.
296

 Competition is 

encouraged since technology transfer can benefit local suppliers, result in higher productivity 

and lower prices for the foreign investor and the externalities from the technology transfer 

may reap positive results in other downstream sectors.
297

 

 

However, FDI only has a positive impact when there is a synergistic effect between local 

entrepreneurship and investment (local entrepreneurs can act as suppliers for the foreign 

investor). It is unrealistic to expect local start-ups to be able to compete with MNCs, 

regardless of the passage of time, although when small-to-medium sized enterprises are 

attracted, there may be more of a level playing field with local firms. Appealing to smaller 

sized foreign investors may be an important strategy to encourage local entrepreneurship. 

Competition law can especially help to regulate these dynamics in the economy.
298

 SAôs 2019 

repeal of the Competition Law 2004 and replacement by the Competition Law 2019
299

 goes 

some way to promote fair competition. However, it remains to be seen whether the possible 

exemptions for state owned companies and institutions from the new law will hinder the 

overall objectives of the reforms to ñprotect and encourage fair competition...ò
300

 In this 

respect international competition bodies are arguing for a more harmonised approach, so that 

the private sector is not able to exploit differences between national regimes and engage in 

anti-competitive practices.
301
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Another advantage of FDI is that it has been key to infrastructure industries. Hitherto, the 

public sector was solely in charge of infrastructure, but in developing countries, state-owned 

enterprises have often provided inefficient infrastructure services.
302

 Privatisation has enabled 

MNCs to opt for infrastructure projects.
303

 For example, Peru and Australia have improved 

their transport infrastructure through FDI.
304

 Laos has received significant FDI.
305

 SAôs 2030 

vision spells out the 'Privatization Vision Realization Program', under which various 

government services and state-owned assets will be privatised, including within the 

infrastructure sector.
306

 However, as there exist many unknowns in respect of complicated 

privatisation schemes, things do not always go to plan.
307

 Any required change by a host state 

will  enable the foreign investor to secure a deal which prejudices the domestic interests of the 

state if  the foreign investor was able to leverage its strong investor rights contained in 

investment treaties, including by bringing an arbitral claim and by being awarded substantial 

damages.
308

  

 

Yet within the scholarship, it has also been argued that the international treaty network with 

its arbitration provisions facilitates regulatory reform and good governance in host states.
309

 

Although Sattorova observes that this is an engineered justification and a mere ñpopular 

bannerò to further expand the intrusive reach of the ñinvestment treaty regime.ò
310

 

Nonetheless, the trade-offs which come with signing up to international disciplines can be 

used to further policy reforms.
311

 Consequently, the strictures of investment protection 

standards may lead to the host state bringing its practices in line with international investment 
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law standards
312

 and may have a positive ñspill overò effect for host communities
313

, e.g., by 

fostering the rule of law, including legitimate and fair decision-making in the host state.
314

  

 

Furthermore, FDI has the potential to profoundly affect the welfare of citizens and quality of 

life, which incorporates social, as well as environmental conditions.
315

 As discussed below, 

critics contend that FDI results in weak regulatory standards in host countries.
316

 However, 

viewed through the lens of óa political economy modelô- i.e. one which studies how political 

and economic processes, including economic theories, as well as people and history, impact 

each other
317

 - it can be argued that all depends on the level of corruptibility.
318

 In states with 

a lower level of corruption, it is claimed that FDI results in higher levels of environmental 

standards and vice versa.
319

 Consequently, it is critical for SA to adopt a strong social and 

environmental stance to overcome issues caused by corruption. Otherwise development is 

likely to suffer, and the disadvantages may trump the benefits of FDI, as discussed next. 

 

 

2.4.2. Disadvantages of FDI 

 

As discussed in section 2.2 above, over the last two decades all nations have tried to improve 

their FDI framework (including through BITs, TIPs, and DTTs) by opening sectors to foreign 

investors and through favourable regulatory changes. However, since 2004 there has been a 

shift towards FDI protectionism and countries have become more sceptical of the perceived 

benefits of FDI
320

, explored in the previous section. While this research does not advocate 
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protectionism, improvement of a host stateôs investment framework to attract and promote 

FDI may not boost long-term economic growth, good governance and development if the 

host states fails to minimise the disadvantages of FDI, which this section investigates.  

 

Fundamentally, FDI may be viewed as a tool to transfer wealth out of the host state and as 

some observe from the ñglobal South to the global North.ò
321

 Hence, the amount of FDI 

invested in a host state may be less than the wealth which a MNC may transfer back to the 

home country where the MNC is based.
322

 The host state loses tax revenues when profits are 

being repatriated, including because of DTTs
323

  or because tax and other incentives are 

offered to foreign investors.
324

  Also, the imports of the foreign investor may adversely affect 

GDP.
325

 In other words, FDI may not solely generate a surplus for a host state, but may be 

used as a tool to transfer  ñsurplus generated abroad to the investing countryò where the MNC 

is based
326

 or through offshoring to ñthe mega-elites who exploit the rest of the world...ò
327

 

SA will, therefore, be adversely affected if the foreign investment did not lead to increased 

economic growth and ultimately human development.
328

 Hence, while a tax treaty may be 

useful to attract FDI, this comes at the expense of the host stateôs tax revenues.
329

 SA must 

bear this in mind when deciding whether to exempt a source country from taxation in order to 

attract FDI. 

 

Another disadvantage of FDI is that dependency may be created, especially when the 

economies of poorer nations become controlled by powerful foreign MNCs.
330

 Consequently, 

FDI may be perceived as a form of óeconomic colonialismô, especially by developing 
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countries
331

, as also identified in section 2.2 above. When part of a country's surplus is under 

the control of a foreign MNC, development and economic growth are rendered contingent on 

this being in the interests of the MNC.
332

 Some, therefore, argue that FDI renders the host 

state dependent on foreign capital - i.e. the host economy becomes enslaved through foreign 

financial interests and ownership - which in the long-term adversely impacts the socio-

economic development of poorer countries.
333

 SA should thus not permit an MNC to usurp 

economic power and create a monopoly at the expense of local firms
334

 and destroy local 

competitors
335

, including domestic suppliers by importing products and machinery.
336

 SA 

should also not allow foreign investors to create oligopolistic positions.
337

 Hence, SA must 

stringently enforce its competition law principles when it realises its current privatisation 

plans
338

 in order to prevent oligopolies or monopolies and to facilitate efficiency through a 

competitive market.
339

 This is also underscored by a study, which investigated whether FDI 

benefits the poor by analysing whether it improved access to portable water and found that 

ñgreater FDI inflows [were]...robustly associated with lower access to portable water in 

developing economies.ò
340

  

 

Also, foreign investors are interested in profit and not in the development of the host state. In 

other words, the shareholder-centric and profit-driven intentions of foreign investors are not 

the same as the social and economic developmental needs of the host state.
341

 As these two 

objectives may not be aligned, FDI may hinder development.
342

 As asserted by Stiglitz, ñ[t]he 

absence of democratic structures has resulted in trade rules and other rules that are unfair, in 

which policies tend more to reflect corporate and financial interests than the interests of 
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developing countries and the global economy more generallyò.
343

 It is, therefore, key for SA 

to assess the risks that large multinational foreign investors pose for its development, as these 

corporations yield a lot of power. 

 

Socio-economic development may also suffer because of the potential óregulatory chillô, 

which is caused by foreign investors being afforded strong rights by virtue of investment 

treaties.
344

 Host states may not adopt needed laws and policies for the public because they 

fear costs
345

 -  litigation costs, a large damages award, reputational costs stemming from the 

filing of an arbitral case against a host state and a resultant decrease in FDI.
346

 Resultantly, 

the costs arising from BITs may exceed their benefits.
347

 Hence, SAôs policymakers must be 

cognisant of the fact that BITs directly shape the regulatory environment in respect of 

numerous crucial policy areas and are politically sensitive.
348

 Guzman argues that developing 

countries face the prisoner's dilemma as they all entered into BITs in order compete for FDI, 

despite thereby being worse off than opting for a multilateral investment treaty.
349

  

 

Some countries, such as South Africa and Ecuador, have, therefore, terminated BITs and, for 

instance, the Ecuadorian Constitutional Court has considered that the arbitration provisions in 

various BITs contravene the constitution.
350

 Consequently another disadvantage arises in the 

context of fundamental rights. BITs curtail the regulatory discretion of host states since the 

ñfactual linkages between investment and human rightsò, including ñeconomic, social and 

cultural rightsò are unclear, i.e. most BIT provisions do not clarify their interplay.
351

 For 

instance, a BIT may entitle a foreign investor to challenge domestic policies rooted in human 

rights.
352

  However, a host state cannot pursue a free-standing international arbitration claim 

against a foreign investor which has violated the human rights of its people and even its 
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ability to bring a counter-claim against a foreign investor is hardly existent.
353

 Although at 

the international level, efforts are being made to draft an international  treaty on the issue of 

business and human rights.
354

 Nonetheless, even if such a treaty was ratified, it will require a 

host state, such as SA, to enact domestic laws which establish liability for corporations, 

including foreign owned businesses.
355

 There thus exist a serious contradiction since human 

rights protection is essential for development and host states often perceive FDI as a tool to 

promote development.
356

 Also, BITs can prevent host states to employ protectionist economic 

measures, despite these being essential to safeguard emerging local industries.
357

 The 

conclusion of BITs may also not benefit developing countries because they may subsequently 

neglect to improve domestic legal mechanisms and institutions, so that governance quality 

suffers.
358

  

 

BITs thus lead to one-sided power dynamics which favour foreign investors and curtail the 

policy space of host states, i.e. unduly narrow the domestic policy tools and thereby 

contribute to a loss of ñsovereignty to regional and global institutions and to markets.ò
359

 

Also, FDI has helped to realise international economic integration and globalisation.
360

 Yet 

the downside of globalisation is that it affects the autonomy of host states
361

 and results in SA 

losing economic and political sovereignty.
362
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Foreign investors may also choose a host state which has a weak regulatory system or 

because of tax advantages.
363

 This may pose the risk of FDI contributing to ñissues, such as 

inequality, political instability, corruptioné[thereby] outweighing the advantages of FDI.
364

 

Transparency and accountability may not be prioritised, and policies may be adopted which 

benefit a MNC at the expense of development.
365

 For instance, a powerful foreign investor 

may lobby the host government to adopt lax regulations for its sector.
366

 Hence, a foreign 

investor may utilise weak and corrupt institutional and legal structures to its advantage.
367

 

Also, human right violations may occur. For example, when indigenous people in Nigeria 

raised concerns about land and water pollution and asked for an equitable share, they were 

brutally silenced by the Nigerian army and reports later surfaced that the Shell oil company 

was complicit.
368

 Given SAôs regime type, it will have to take care to ensure its political 

systems do not inadvertently attract FDI that is not fully in its national interest. SA must 

particularly guarantee good governance standards, e.g., should uphold the rule of law, 

transparency and corporate governance standards, and combat corruption, and engage various 

stakeholders and protect consumers.
369

  

 

FDI may also cause race-to-bottom ñpollution haven[s]ò, i.e. environmental degradation and 

pollution.
370

 A study that evaluated the relationship between pollution and FDI based on 

carbon dioxide emissions, found that foreign investors sought locations with less stringent 

environmental laws, although the technologies they utilised were less polluting than those 
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used by domestic firms.
371

 Furthermore, research which investigated environmental 

degradation and GDP growth in India found that FDI had a significant impact on carbon 

dioxide (CO2) emissions, underlining one of the drawbacks of FDI.
372

 Also, a study which 

examined the relationship between FDI, the environment, and economic growth in Nigeria 

for the period covering 1970 to 2006 showed that FDI increased CO2, whereas no causal 

relationship was established between FDI and economic growth.
373

 Also, research in China 

found that environmental harm from FDI was greater from OECD countries, whereas less 

environmental harm - in this case sulphur dioxide emissions - was caused when the FDI came 

from neighbouring countries, although the productivity was not as high.
374

 Consequently, one 

disadvantage is that foreign investors relocate their ñdirty industrieséto ópollution havensô of 

the developing world.ò
375
Although this does not take into account the ñheterogeneity of 

FDI.ò
376

 SA should thus adopt effective environmental laws and policies to address the ñFDI-

environment relationshipò; this requires that SA enforces environmental laws stringently, 

conducts environmental impact assessments and educates the public about environmental 

protection.
377

 SA must also insist that environmentally friendly production technologies are 

employed. SA should also develop local institutions in order to moderate the environmental 

externalities of FDI.
378

 Hence, SA should not neglect the environmental dimension of FDI, 

e.g. should enact laws to protect biodiversity and combat climate change, prevent water and 

environmental pollution and mandate waste reduction.
379

 

 

Labour issues can also arise due to FDI. For instance, instead of improving the fate of 

workers, FDI may ñlead to deteriorations in labor-related outcomesò, the result of pressure to 
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be competitive.
380

 Hence, the foreign investment may result in labour exploitation, including 

child labour, denial of  labour rights, workers being paid below the minimum wage and 

suffering the indignities of abuse or dangerous exposure to toxic substances while at work.
381

 

SA can counter these issues by adopting robust labour laws which protect employees.  

Also, recruitment of the few skilled local employees may result in a óbrain-drainô for local 

companies and restructuring due to M&As may result in job losses.
382

  

FDI can also create cultural dissonance when the cultures in the home and host countries are 

very different.
383

 In the absence of cultural proximity, a government, its institutions and 

people may perceive these institutional differences negatively.
384

 Hence, FDI will not be in 

SA's national interest if FDI negatively impacted social aspects, e.g. if labour and human 

rights were breached, workplace safety was not guaranteed, FDI causes job losses or its 

cultural heritage was not protected.
385

 

 

SA must thus take steps to overcome the various disadvantages of FDI. Instead of SA trying 

to attract ñmore FDIò or FDI which does no harm, the focus should be on ñsustainable 

FDI.ò
386

 For FDI to be sustainable certain characteristics must be met, such as having a ñlow 

carbon footprintò, ensuring human rights, workplace safety, non-discrimination, and 

conforming to transparency standards.
387

 FDI must also lead to employment creation, 

technology must be transferred, efforts must be made to promote local linkages, wealth must 

be fairly distributed, there must be tax accountability, research and development must be 

promoted, as well as community development.
388

 Hence, FDI must not solely contribute to 

economic growth, but must also advance the social development of the people of SA, i.e. 

must benefit different stakeholder groups, including employees and the wider community, 

and should not adversely impact the environment or undermine good governance.
389

 SA 
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must, therefore, adopt laws and policies, which positively impact the relationship between 

FDI and long-term economic growth, good governance, employment, productivity, poverty,  

and environmental protection, i.e. SA must particularly ñmake FDI work for 

development.ò
390

 Otherwise, the risk is that SA will  not avert or minimise the disadvantages 

of FDI and will  not fully reap its benefits. 

 

 

2.5 Conclusion 

 

This Chapter has uncovered the motivation behind FDI, has unpacked the concept of FDI and 

the different forms and analysed the broader effects, including the advantages and 

disadvantages. It thus serves as a base for the subsequent analysis of how SA can improve its 

investment law framework in a way which maximises the advantages and minimises the 

disadvantages in order to thereby facilitate development, good governance and long-term 

growth. The discussion of the history of FDI, including the rise in BITs, highlights that 

countries have opened their markets and have strengthened the rights of foreign investors 

through BITs, but that recently there has been a shift to deglobalisation.
391

 Moreover, the 

examination of the different types of FDI has identified that greenfield FDI has the potential 

to promote economic growth, but that FDI does not always create export monopolies. 

Vertical FDI is notionally better than horizontal FDI, as it is less likely to drive out local 

businesses, though may not lead to sufficient technology transfer. M&As can enhance 

competitiveness, but have drawbacks, e.g. may lead to job losses. Ideally, SA should attract 

mostly greenfield FDI. It should prefer vertical FDI over horizontal FDI. It should attract 

horizontal FDI in sectors where it seeks to acquire know-how through technology transfer. 

SA should promote M&As in sectors where it is uncompetitive. However, while certain types 

of FDI are arguably better suited for SA, it is prudent to welcome any type of foreign 

investment, including from small-to-medium sized foreign investors and entrepreneurs. SAôs 

FDI strategy should not solely focus on attracting MNCs, as their activities may crowd out 

local businesses. MNCs may also adversely impact SAôs sovereignty.  
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This Chapter has also detailed the respective advantages and disadvantages of FDI. SA must 

take particular care that the improvement of its FDI framework results in it reaping the 

advantages from FDI. For instance, incentives could be provided to those foreign investors 

who transfer technology and train locals. This is because technology transfer is a particularly 

important driver for economic growth. Yet advanced know-how and technology may not be 

accessed through FDI. 

 

The disadvantages commonly associated with FDI must be carefully mitigated by SA. For 

instance, FDI may lead to human rights and labour abuses, environmental degradation, 

cultural dissonance, domination of local markets by MNCs and may destroy employment. 

Taxes may be foregone, and profits may be expatriated. The government may not opt for 

needed policy changes because of fear that clauses in international investment agreements 

may be breached. SAôs development may be harmed, and dependence created. In an effort to 

compete for FDI, SA should not race to the bottom when it comes to adopting legislation to 

protect the public good. The assumption that the FDI framework should be improved through 

increased protection, which favours foreign investors is too one-sided. It ignores the potential 

risks that FDI can pose for a host state. SA ought not be deprived of its ability to adjust its 

FDI policy to its specific development needs. However, this does not mean that SA can 

ignore the customary international minimum standard, as discussed in the next chapter. 
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Chapter Three: The International Investment Regime 

 

3.1. Introduction 

 

As discussed in the previous Chapter, FDI does not always benefit host states and the 

question arises whether host states have an obligation to protect foreign investors. Should 

foreign investors seeking the economic benefits from host territories recognise and accept 

that this type of economic enterprise may also incur risks? Can host state protection for 

foreign investors be realised without compromising national interest and security? How has 

international law addressed this matter and by what international obligations is SA bound 

when improving its FDI framework? These are some of the key issues to be analysed in this 

chapter. These questions are relevant to the present study since these considerations will be 

important when SA seeks to develop its investment law framework.  

 

This chapter thus examines principles that have evolved in response to concerns surrounding 

the protection and control of FDI. The key focus of the next section is the emergence of the 

international minimum standard of treatment and other treatment standards, what legal duties 

they impose on host states and what protection they afford to foreign investors. As treatment 

standards safeguard foreign investment, they may attract more FDI. Understanding how these 

standards operate is crucial in an appraisal of how SA can boost its investment law 

framework.   

 

The subsequent section 3.3 then examines how a host state, such as SA, can exercise control 

over foreign investors, e.g. by establishing pre-entry conditions and through domestic laws 

tailored to the investment framework. This right of jurisdiction over the activities of foreign 

investors within state territories constitutes a customary international rule rooted in the 

concept of state sovereignty.
392

 It is a power that can only be restricted by international legal 

duties based upon custom, bilateral, regional or multilateral treaty commitments and 

economic necessity.
393

 It has been stated that 
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ñ[f]rom the viewpoint of customary international law, the degree of freedom a 

country may allow for the entry, or admission, of foreign investment into its territory 

is basically a matter of policy left to the discretion of each country without any 

general legal obligation in this respect.ò
394

 

 

Consequently, upon entry into a host state, such as SA, the foreign investor is bound by its 

domestic laws, albeit within the confines of the customary international minimum standard of 

treatment and applicable treaty standards. The analysis of these standards and how host state 

control can be exercised provides the background for the evaluation of the Saudi FDI 

framework in Chapter four.  

 

 

3.2 The Customary International Minimum Standard of Treatment  

 

Under international law, SA has an obligation to protect foreign investors in its territory and 

it is essential to understand what this customary international minimum standard of treatment 

entails. This makes it possible to analyse in the next Chapter whether SA meets this standard 

or must take steps to improve its investment law framework in order to bring its law in line 

with it. The international minimum standard of treatment has emerged over time to become 

international customary law.
395

 Incorporated within this standard is protection for foreign 

investors when they enter host states.
396

 Initially, customary international law offered only 

basic guarantees through a non-demanding and vague international minimum standard.
397

 

The standard has developed from the principles of exclusive territorial jurisdiction, state 

sovereignty, responsibility of states for injuries caused in its territory to the person or 

property of aliens, and diplomatic protection.
398
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International law requires that aliens are to be safeguarded by their host state.
399

 In the 

majority of cases states have opted for ñdiplomatic action or international judicial 

proceedings on [behalf of their subjects in order]...to ensure, in the person of its subjects, 

respect for the rules of international law.ò
400

 Although this is only soft law, it is influential 

and reflects the position of customary international law and is a standard expected by the 

more developed FDI investors.
401

  

 

During colonialism, diplomatic protection of aliens was extended to their investments and 

property and this ensured protection against economic measures and expropriation in 

developing countries.
402

 It reflected the demands of investors in capital exporting states who 

criticised what they felt were the inadequacies of the national treatment standard.
403

 They 

argued that the legal and political institutions in developing countries were unstable, and 

incapable of safeguarding their investments.
404

 A similar viewpoint was challenged in the 

exchange between the Mexican Foreign Minister Eduardo Hay and US Secretary of State 

Cordell Hull. Mexico argued that 

 

ñthe foreigner who voluntarily moves to a country which is not his own, in search of a 

personal benefit, accepts in advance, together with the advantages he is going to 

enjoy, the risks to which he may find himself exposed. It would be unjust that he 

should aspire to a privileged positionò.
405

 

 

Thus, Hay asserted that a host government does not have to afford its aliens favourable 

treatment, as it would contravene the principles of equality.
406

 In contrast, US and European 

countries insisted that host states must adhere to an international minimum standard, which 

overrides domestic laws so that aliens and their property are protected.
407

 This was 
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considered to be a better way to assure foreign investors that it was safe to do business in 

their countries.
408

 In 1937, Lauterpacht remarked that  

 

ñ[i]t is a well-established principle that a State cannot invoke its municipal 

legislation as a reason for avoiding its international obligation.... This applies in 

particular to the question of treatment of the persons of aliens. It has been repeatedly 

laid down that there exists in this matter a minimum standard of civilization, and that 

a State which fails to measure up to that standard incurs international liabilityò.
409

 

 

This principle has since been enshrined in Article 27 of the Vienna Convention on the Law of 

Treaties 1969. However, the Calvo doctrine asserts that it is the host stateôs jurisdiction which 

applies to international investment disputes.
410

 Only local remedies should be available to 

aliens who experience injury in host state territories.
411

  The Calvo doctrine (named after 

Argentinian jurist, Carlos Calvo)
412

 prescribes that a host state is independent and sovereign 

and that other states cannot intervene, whether by force or by diplomacy.
413

 In other words, 

they cannot be treated more favourably than its domestic investors.
414

 In this way, aliens are 

to be protected by the principle of equal treatment which forms part of the national treatment 

standard.
415

 In sum, acceptance of international law is viewed as an affront to national 

sovereignty, as it is believed to undermine the host stateôs autonomy to regulate the economic 

affairs on its own territory.
416

 

 

The customary international minimum treatment standard was developed as a repudiation of 

the national treatment standard stipulated in the Calvo doctrine.
417

 As its name suggests, this 
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standard is regulated by custom, a source of international law.
418

 Although some customary 

law is codified, as illustrated by the Vienna Convention on the Law of Treaties 1969,
419

 it is 

generally unwritten and requires state practice and opinio juris.
420

 Hence, states must widely 

engage in the practice and there must exist the belief that there is a legal duty.
421

 This was 

explained in the North Sea Continental Shelf cases.
422

  

 

Whereas state practice can be evidenced through diplomatic communications, policy 

statements, domestic legislation, court decisions, international correspondence and 

international governmental affairs
423

, the opinio juris condition requires that the state practice 

ñoccurs in such a way as to show a general recognition that a rule of legal obligation is 

involvedò.
424

 It is insufficient that there is only a settled practice
425

 or just an opinio juris 

without consistent state practice.
426

 The fact that not all states conform to a practice does not 

mean that there is no customary international rule.
427

 Instead, it is believed that state conduct 

conforms to the rule and the state that acts inconsistently is understood to breach the rule.
428

 

Chidede remarks that the customary international minimum treatment standard remains 

uncertain.
429

 Others have also observed that custom in international law makes it difficult to 

delineate the general rule which arises from state practice and opinio juris.
430

 

 

Reference to the international minimum treatment standard of aliens has been made in 

Commerce, Friendship and Navigation Treaties, BITs and in the Convention establishing the 

Multilateral Investment Guarantee Agency (MIGA).
431

 Whilst some treaties direct that the 

host state shall not afford treatment below the customary international minimum treatment 
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standard, others stipulate that host states should not treat foreign investors less favourably 

than domestic investors or those from third parties.
432

 The exact content is thus fiercely 

debated.
433

 Disagreements between countries about the nature and scope of the standard have 

resulted in a lack of clarity in ñthe law of state responsibility for injury to aliensò.
434

 A 

fundamental weakness with the international minimum standard is, therefore, that there exists 

no international consensus as to which legal safeguards foreign investors ought to be 

afforded. 

 

These controversies have acted as a catalyst for states to enter into BITs in order to clarify the 

precise scope and meaning and thereby safeguard their investments.
435

 Within these BITs, 

they guarantee that foreign investors will be treated in accordance with various treaty 

standards, such as the fair and equitable treatment or full protection and security standard or a 

non-discrimination standard, either through the national treatment standard or by the 

inclusion of a most favoured nation clause, as discussed below.
436

 While it has been argued 

that the many different BITs constitute custom under international law, this appears 

incorrect.
437

 This is because the two requisite elements that make up custom - state practice 

and opinio juris - are not present.
438

 Nevertheless, these BITs have continued to facilitate the 

consolidation of customary rules, e.g. in respect of the treatment of expropriated property
439

 

and it is likely that BITs will further crystallise customary international law rules, owing to 

the fact that they inform how a particular state defines the proper duties under international 

law.
440

 What this means is, the customary international minimum treatment standard will 

continue to evolve.
441
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At present, the customary international minimum standard can be defined as ñnothing else 

than a set of rules, correlated to each other and deriving from one particular norm of general 

international law, namely that the treatment of alien is regulated by the law of nations.ò
442

 

When these fundamental international rights are breached, international responsibility is 

triggered, entitling the alien to claim against the host state once local remedies have been 

exhausted.
443

 In Glamis Gold Ltd v The United States of America,
444

 it was explained that for 

there to be a violation of customary international law that 

 

an act must be sufficiently egregious and shocking - a gross denial of justice, manifest 

arbitrariness, blatant unfairness, a complete lack of due process, evident 

discrimination, or a manifest lack of reasons - so as to fall below accepted 

international standardsò.
445

 

 

Given that the international minimum standard requires a relatively high standard of harmful 

conduct, foreign investors may have concerns in relation to SA, which has an international 

record of arbitrary behaviour.
446

 In terms of the actual content of the international minimum 

standard, SA must ensure that it does not perpetrate any egregious and shocking acts, and it 

cannot deny justice.
447

 SA must ñact in good faith ...or...refrain from abuse of 

arbitrarinessò.
448

 However, the concept of denial of justice, which is fundamental to the 

standard, is not a óprecise formulaô.
449

 

 

                                                
442 A.H. Roth, The Minimum Standard of International Law Applied to Aliens (A.W. Sijthoff 1949) 127; OECD, 

International Investment Law: A Changing Landscape A Companion Volume to International Investment 

Perspectives (OECD 2005) 81. 
443 Bücheler n 440, 173. 
444 UNCITRAL, Award, 8 June 2009, para 22. 
445 De Schutter et al n 323, 51-52. 
446 S. Shehadi, óSaudi Arabia opens domestic work agencies to FDIô, FDI Intelligence, 2018  

<https://www.fdiintelligence.com/Locations/Middle-East-Africa/Saudi-Arabia/Saudi-Arabia-opens-domestic-

work-agencies-to-FDI> accessed 20 December 2019. 
447 M.C. Porterfield, óAn International Common Law of Investor Rights?ô (2006) U.Pa.J.Int'lEcon.L., 27(1), 79-

113, 83. 
448 F.A. Mann, The Legal Aspect of Money: with Special Reference to Comparative Private and Public 

International Law (Clarendon Press 1992) 510. 
449 L.F.H. Neer (USA) v United Mexican States, 4 R Interl Arb Awards, 60, at 61 (Mex/USA General Claims 

Commission 1926) (citing J. Bassett Moorein, Pail S. Reinsoh, The Fourth International Conference of 

American Republics, AJIL, 1910, 4, 777, 787). 



73 

 

When the standard is referred to in BITs, this does not elucidate what the content means.
450

 

ñ[U]nfair and inequitable treatment...iséa somewhat open-ended standard, but it may be that 

in practice no more precise formula can be offered to cover the range of possibilitiesò.
451

 

Nevertheless, tribunals are in agreement that the standard requires procedural and substantive 

due process.
452

  

 

It has been argued that the standard can enable challenge to the economic laws of the host 

state.
453

 For instance, some arbitral tribunals have averred that the international minimum 

standard obliges host states not to amend their legal obligations which were in operation at 

the time of the foreign investment.
454

 Such an approach prevents the host state from enacting 

new laws and regulations, including measures to further social policy aims, after the foreign 

investment was made in the host state.
455

 Hence, the host state's policy space is severely 

curtailed, resulting in a ñregulatory chillò, as laws and regulations become effectively frozen 

because the foreign investor expects this.
456

 However, as governments can determine the 

adoption of new laws, it is questionable whether such an assessment falls within the due 

process framework.
457

 Nonetheless, SA should be concerned, just like the European 

Parliament, that arbitrators can evoke investor protection provisions in investment 

agreements in order to ñrul[e] out...legitimate public regulations.ò
458

 While SA could 

expressly safeguard its ñright to regulateò, including to pass laws which guarantee that 

foreign investments are conducted in a way which is sensitive to environmental, safety or 

health concerns
459

, it could also opt not to conclude any further BITs, as e.g., Norway has 

done.
460
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Moreover, in recent times it is no longer a prerequisite to show that an act is egregious or 

outrageous, but inequitable and unfair treatment suffices without bad faith.
461

 This may be of 

particular relevance to SA, that has built up a significant reputation for not fully upholding 

universal human rights.
462

 Also, as discussed in Chapter four, the Saudi Arabian judicial 

system is highly opaque. A foreign investor may not receive justice if a dispute arises.
463

 

Such a view amongst foreign investors is likely to deter FDI and is an issue that SA will have 

to consider when attempting to attract the right FDI. The vagueness of the international 

minimum standard ñgive[s] adjudicators a quasi-legislative authority to articulate a variety of 

rules necessary to achieve the treaty's object and purpose.ò
464

 This may fuel the sentiment 

that an overly open trade policy embedded in BITs can be dangerous for SA and may give 

rise to FDI protectionism.  

 

When the customary international law minimum standard of treatment of aliens is breached, 

international action may be taken against the host state on behalf of the alien who has 

suffered harm after local remedies have been exhausted by the alien.
465

 Accordingly,  

 

ñ[t]he international standardé is the standard requiredéby: a) the applicable 

principles of international lawéb) analogous principles of justice generally 

recognized by States that have reasonably developed legal systems.ò
466

 This 

ñcustomary minimum standard of treatment is...bindingéand provides a minimum 

standard guarantee...ò
467

 

 

There, therefore, exists a certain baseline threshold that mandates aliens are treated decently 

and which operates irrespective of whether a state is open to foreign investment or not.
468

 

Nonetheless, this is not a precise formulation, as there can exist big discrepancies between the 
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judicial systems of states, resulting in the customary international law minimum standard of 

treatment being ill-defined. Ultimately, a consistent and general practice by states has to be 

shown to exist for there to be a minimum standard.
469

 Yet the assertion that there exists a 

customary international minimum standard of treatment, that is to say, how states actually 

behave in practice, has not been confirmed by empirical research.
470

  

 

States can either afford the customary international minimum standard or the relative national 

treatment and most-favoured-nation (MFN) treatment standard.
471

 They can also opt for 

absolute standards, which include the fair and equitable treatment and full protection and 

security standard.
472

 By opting for a treatment standard, such as the national treatment 

standard, the MFN standard or fair and equitable treatment (FET) standard, some of the 

problems with the international minimum standard can be overcome. Most importantly, the 

very high legal threshold which must be established to demonstrate a breach of the 

international minimum standard does not need to be met, but a lower legal standard. 

Consequently, foreign investors feel more reassured when they enter a host state which 

guarantees a standard in excess of the international minimum standard. It becomes easier for 

them to argue that they have been wronged by the host state. 

 

Moreover, a clearer legal standard can be agreed upon by states entering into BITs and other 

international investment agreements (IIAs). It is, therefore, important to analyse these 

different standards which are typically included in BITs.
473

 This is pertinent since SA has 

entered into various BITs, as discussed in Chapter four. Also, it may well be that any 

standard higher than the standards currently afforded to Saudi nationals may be considered 

unfair towards domestic entities or contrary to SAôs national interest due to the potential 

regulatory chill and the resultant negative impact for SAôs development. 

 

3.2.1 The National Treatment Standard 
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The national treatment standard is particularly important in the context of investigating how 

SA can improve its investment framework to attract and promote FDI and to thereby promote 

long-term economic growth, good governance and development. This standard endorses 

equal treatment, i.e. requires that foreign investors will not be treated less favourably than 

locals once they are established in SA.
474

 This is vital for a country which wants to send out 

the message that it is open to trade. This research argues that the host state - in this case, SA ï 

should consider embracing the spirit of this standard, namely, equality of treatment, in the 

enactment of its laws, regulations and policies, except where this contravenes the public 

interest or endangers national security. Hence, while SA must comply with the international 

minimum treatment standard, it should additionally enact laws which do not discriminate 

against foreign investors. Unlike the customary international minimum standard, the national 

treatment standard is a treaty-based duty which does not amount to customary international 

law.
475

 SA should also consider including this standard in future BITs. The United Nations 

Conference on Trade and Development (UNCTAD) holds that this is the ñsingle most 

important standard of treatment enshrined in international investment agreementsò.
476

 

 

If SA incorporated this standard in a BIT or other IIA, it will guarantee foreign investors the 

same rights and conditions as local businesses, thereby prohibiting regulatory favouritism.
477

 

This standard ensures that foreign investors are not discriminated against because the 

investment is owned by a foreign national.
478

 It is distinct from the customary international 

minimum standard which permits ña degree of discriminationò
479

, as explained in Methanex 

Corporation v United States.
480

 However, customary international law prohibits host states 

from differentiating between aliens and nationals, and that is, in the administration of 

justice.
481

 

 

                                                
474 OECD Directorate for Financial and Enterprise Affairs n 434, 8. 
475 A.P. Newcombe, L. Paradell, Law and Practice of Investment Treaties: Standards of Treatment (Kluwer Law 

International 2009) 149. 
476 UNCTAD, óNational Treatmentô (UN 1999) 1. 
477 Collins n 433, 97. 
478 Ibid. 
479 R. Jennings, A. Watts, Oppenheim's International Law (9th ed, Longman 1992) 933; Newcombe and 

Paradell n 475. 
480 Final Award of the Tribunal on Jurisdiction and Merits, 3 August 2005, para.25. 
481 Newcombe and Paradell n 475. 



77 

 

There should exist a comparable setting for foreign investors.
482

 Not only de jure, but also de 

facto discrimination is proscribed.
483

 However, it can be challenging for tribunals to 

determine whether the standard has been breached as a comparison must be undertaken.
484

 

Should SA only be compared with other states with a similar regime, foreign investors may 

soon recognise that SA is not as safe an investment location as other countries. It is for this 

reason that some BITs
485

 only offer this standard when there is a comparable or like 

circumstance between the domestic competitor and foreign investor.
486

  

 

When tribunals are in the process of determining whether a host state has breached the 

national treatment standard, they will engage in a three-pronged analysis.
487

 First, it is 

assessed whether the foreign investor was treated unfairly by making recourse to 

comparators.
488

 Second, it is examined whether the foreign investor was treated less 

favourably than the local investor.
489

 This may be relatively meaningless in countries where 

even nationals are treated harshly.
490

 Finally, it is evaluated what the intent of the host state 

was, and whether different treatment is justifiable.
491

 

 

The question as to whether there are ólike circumstancesô depends on the investment and the 

investors.
492

 However, it is unclear whether the domestic and foreign businesses must operate 

within similar kinds of businesses or in the same industry sector.
493

 This is reminiscent of the 

lack of clarity with the international minimum standard. In Methanex Corporation v United 

States,
494

 like circumstances were construed narrowly. Yet as this is a NAFTA case (settled 

under the UNCITRAL Rules), it may not be useful to determine how national treatment 
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provisions in respect of investment law agreements should be interpreted.
495

 Another issue is 

that a small domestic business is clearly different to a MNC but according to the national 

treatment standard both would have to be treated alike.
496

 

 

Yet as this research suggests, if the idea of the national treatment standard (equality of 

treatment) was embedded within the domestic laws of SA, a distinction could be drawn in 

respect of small and large-size enterprises irrespective of their nationality. This way it may be 

ensured that potential problems that arise from interpretations of the national treatment 

standard by arbitrators are minimised through carefully drafted laws. In this respect, a case 

heard before the Court of Justice of the European Union found that arbitrators will have to 

recognise that national sovereignty allows a state to take measures in its national interest, 

even if this negatively affects the foreign investment.
497

 The behavior of the state must not, 

however, be arbitrary or biased in favour of domestic companies.
498

 

 

When it is alleged that the national treatment standard has been breached it falls upon the 

claimant to make out a prima facie case of less favourable treatment.
499

 Assuming that this 

has been demonstrated, it falls upon the host state to refute the allegation.
500

 Sound policy 

reasons may supply justification for discrimination.
501

 Much also depends on the way the 

standard has been worded in a BIT or IIA.
502

 

 

An investor has to show that he was treated less favourably in comparison to local 

competitors in similar circumstances and is not required to prove that there was 

discrimination because of his nationality.
503

 National treatment thus ensures competitive 

equality as unfairly enforced laws are eliminated which can promote economic efficiency.
504
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Notwithstanding these benefits, this standard limits SAôs ability to self-govern, as foreign 

investors cannot be singled out.
505

 SA thus loses its ability to differentiate between domestic 

and foreign businesses to realise some degree of operative equality.
506

 This can be a 

disadvantage, as it does not allow SA to create an equal playing field, e.g. via the imposition 

of higher licensing fees on foreign investors who use infrastructure more in comparison to 

smaller local firms.
507

 Singapore, the Philippines and Indonesia have not included national 

treatment standard provisions in their BITs, so that they can impose different laws on foreign 

firms at their discretion.
508

  

 

Even when countries grant this standard, they may have to treat foreign investors more 

favourably if  the domestic laws fall below the customary international minimum standard.
509

 

The national treatment standard does not guarantee sufficient protection in host states which 

are unstable
510

, though the customary international minimum standard supplements it.
511

 This 

is because the national treatment standard has no inherent substantive content.
512

 Hence, host 

states have some discretion and are only curtailed by the customary international minimum 

standard. As the international minimum standard only proscribes sufficiently egregious 

breaches
513

, this is not a significant constraint for host states. While these laws may not 

compel a country to behave in the way a foreign investor would like, countries including SA 

will be aware of the need to continue attracting FDI, which will impose indirect restraints on 

any practice that foreign investors would condemn as creating an impossible investment 

climate. An alternative standard to the national treatment standard is the Most-Favoured-

Nation Standard (MFN) and which can also be incorporated in investment agreements in 

order to assure foreign investors that their investments are safe and to thereby improve the 

investment environment, as discussed next. 

 

3.2.2 The Most-Favoured-Nation Standard (MFN) 
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The MFN standard is a óclose cousinô of the national treatment standard.
514

 This is because 

the idea of likeness plays a central role.
515

 Both standards attempt to eliminate discrimination 

and require that a comparison is undertaken.
516

 Whereas under the national treatment 

standard a comparison is made between foreign and domestic competitors, under the MFN 

standard a comparison is made between third state investors and foreign investors.
517

 In Case 

Concerning Rights of Nationals of the United States of America in Morocco,
518

 the 

International Court of Justice explained that a MFN provision signifies óequality of 

treatmentô.
519

 

 

Like the national treatment standard, this is a relative standard intended to provide 

ñtreatment...[which is] not less favourable than treatment extended by the granting State to a 

third State or to persons or things in the same relationship with that third Stateò.
520

 Without a 

MFN clause, states will try and obtain more favourable treatment than other states.
521

 The 

MFN standard ensures that a comparison is made at the international level to assess whether a 

foreign investor is treated less favourably than another foreign investor who can invoke an 

obligation from the host state.
522

 The foreign investor is guaranteed the same competitive 

conditions as other foreign investors in similar circumstances.
523

 

 

A MFN clause can be conditional or unconditional.
524

 A conditional MFN clause means that 

a benefit that has been granted to another third state has been conferred in exchange for a 

concession from that state and another state can evoke the benefit under the MFN clause if it 

also confers the concession to the state.
525

 An unconditional MFN clause extends the benefit 

which is conferred to a third state to another state with which a MFN clause has been 
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negotiated without this state having to provide a concession.
526

 Economic theorists observe 

that unconditional MFN clauses advance liberalisation of trade more than conditional MFN 

clauses.
527

 Modern BITs normally contain MFN clauses which are indeterminate, 

unconditional and reciprocal in order to promote FDI.
528

 

 

Generally speaking, the MFN standard guarantees that provisions which are contained in one 

treaty are transposed to another. For instance, in Maffezini v The Kingdom of Spain,
529

 a 

foreign investor from Argentine successfully relied on a MFN standard to evoke a provision 

in the Chile-Spain BIT of 1991 and could benefit from a more beneficial dispute settlement 

article - to directly arbitrate instead of having to first go through local dispute settlement, as 

provided for by the Argentina-Spain BIT of 1991. This standard thus promotes ñde facto 

multilateralism in international investment lawò
530

, as legally binding provisions are entered 

into between several countries. The safeguards which are included in one BIT are extended to 

all foreign investors who can rely on a BIT.
531

 MFN provisions are thus frequently employed 

to substitute BITs with more favourable provisions contained in third-party BITs.
532

 Yet the 

scope of the provision depends on the intention of the parties.
533

 MFN clauses provide greater 

certainty for foreign investors who are concerned about arbitrary treatment in SA generally. 

 

Countries often limit the MFN standard, so that it only operates post-establishment.
534

 This 

allows host state to subject foreign investors to whatever entry conditions they choose to 

impose.
535

 It is also a common practice for states to exclude trade preferences under a 

regional trade arrangements or customs union.
536

 However, most MFN clauses contain 

general assurances that extend to all matters covered by a BIT, except for certain minor 

areas.
537
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One risk with the MFN standard is that it operates in an unconstrained manner and curtails 

the ability of host states to engage in policy-making.
538

 This can occur when the term 

ótreatmentô is broadly construed, as only consisting of the benefits conferred by other third-

party BITs and not including any disadvantages.
539

 Such a broad construction was adopted in 

Siemens AG v The Argentine Republic
540

 by the International Centre for Settlement of 

Investment Disputes (ICSID) Tribunal where the tribunal made it clear that  

 

ñthere may be merit in the proposition thatéfor other parties to benefit from it, they 

also should be subjected to its disadvantages. However, this is not the meaning of an 

MFN clauseéit relates only to more favourable treatmentò.
541

 

 

Rodrigruez argues that this is an overly broad interpretation, as the objective is not to assure 

that various beneficial rules contained in third-party treaties are aggregated, but that foreign 

investors receive equally competitive treatment.
542

 

 

The International Law Commission has pointed out that the interpretation of MFN clauses 

depends on the type and scope of the duty assumed.
543

 This will be relevant for foreign 

investors when considering investing in SA. When an advantageous provision is contained in 

a third-party BIT, this can be construed as an entitlement that arises from the time it has been 

offered to the third country.
544

 In the alternative, the favourable provision can be viewed as 

giving right to a claim.
545

 If this was the case, all beneficial provisions would automatically 

become incorporated.
546

 However, this may be a too expansive approach.
547

 An unconditional 

MFN clause which a) confers establishment rights, b) provides explicitly that advantageous 

provisions in other BITs operate and c) additionally guarantees the national treatment 
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standard is attractive to foreign investors. Although such a provision may promote and attract 

FDI, caution must be exercised. The relationship between the host state and the foreign 

investors may become unbalanced.
548

 An overly broad MFN clause may not sufficiently 

preserve SAôs regulatory power
549

 and may hinder SAôs ability to promote development. 

Another standard, which can be included by SA in investment agreements, is the full 

protection and security standard, as discussed next. 

 

3.2.3 The Full Protection and Security Standard 

 

The full protection and security standard is normally invoked when violence or civil unrest 

erupts and affects the investment, though in practice this provision is not frequently used.
550

 It 

applies to ñsituations where the physical security of the investor or its investment is 

compromised.ò
551

 Consequently, a host state must police the territory with due diligence to 

prevent damage to the foreign investor's physical investments by looting, vandalism or during 

times of social unrest.
552

 The standard is breached if the state does not take action.
553

 What is 

more, the host state should not contribute towards or promote disturbances,
554

 and is required 

to take precautionary steps to suppress physical violence in accordance with the resources it 

has at its disposal.
555

 It is the case that SA is a target for terrorist activities and its decisions 

regarding starting wars with other countries will influence perceptions of the nationôs 

viability for long-term investment.
556
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Nonetheless, the standard only mandates that host states exercise due diligence.
557

 In ELSI,
558

 

the Chamber of the International Court of Justice held that the standard is not ña warranty 

that property shall never in any circumstances be occupied or disturbed.ò The clause thus 

imposes a positive obligation on host states to take steps to safeguard investments from 

harmful actions.
559

  

 

This standard relates to safeguarding ñthe physical integrity of an investment against 

interference by use of forceò
560

 by third parties, such as insurgents, mobs and rented thugs
561

, 

i.e. safeguards against physical violence and civil strife.
562

  It incorporates acts of the state, as 

well as emanations of the state
563

 in accordance with Article 4 of the International Law 

Commission's Articles on State Responsibility.
564

 At this point it is worth noting that the 

customary international law minimum standard safeguards foreign investments, as pointed 

out by Weiler.
565

 Thus the inclusion of the full protection and security standard in BITs can 

be understood as in no way heightening protection and security for foreign investors. Rather, 

it could be viewed as restating customary international law, which holds host state 

responsible when aliens are not protected and are subjected to violence. This has been 

confirmed in a number of cases.
566

 In AMT v Zaire
567

, it was held that the state had an 

obligation to be vigilant and this should not fall below the customary international minimum 

standard.  

 

Yet it has been held that the standard extends to intangible assets and is not limited to 

protecting tangibles, i.e. physical assets.
568

 Moreover, in Saluka Investments BV (The 
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Netherlands) v The Czech Republic,
569

 the tribunal applied the standard to affording legal 

protection. Similarly, in CME v Czech Republic,
570

 a full security and protection clause 

compelled the host state not to change its laws or have its administrative agencies take 

actions that remove or undermine the protection and security guaranteed to the foreign 

investor. Although in a different case a more restrictive approach was adopted and the 

required legal protection was only construed as ñkeep[ing the] judicial system available for 

the Claimantò.
571

 However, it has been considered that the standard requires a host state to 

ensure a stable legal, physical and commercial environment.
572

 As mentioned, the Saudi 

Arabian regime has a number of factors that are recognised as significant deterrents for FDI, 

e.g. political risks and a difficult legal framework.
573

 As this standard has been expanded to 

not just include physical but also legal and other forms of protection
574

, there exists the 

danger that inclusion of this standard in SAôs BITs exposes it to claims by foreign investors. 

For instance, foreign investors may argue that they are not protected since the legal 

environment in SA is not secure (e.g. because laws are uncertain or are being changed), or 

because its commercial environment is unstable (e.g. because SAGIA changes licensing 

conditions), as further discussed in Chapter four. While some arbitral tribunals may take into 

account SAôs stability, exceptional circumstances or limited resources
575

, others may 

disregard these factors
576

, highlighting the importance for SA to create and maintain not only 

a physically secure, but a stable legal and commercial environment. Nonetheless, 

incorporation of this standard in SAôs BITs may be problematic even if a secure legal, 

physical and commercial environment was realised, as in some cases, tribunals have treated 

the standard as equivalent to the fair and equitable treatment (FET) standard.
577

 However, 

while the full protection and security standard may overlap to a certain extent with the FET 
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standard, especially in respect of ólegal harmsô
578

,  equating it with FET appears misguided, 

as the aim of the FET standard is different, as discussed next.
579

 

 

3.2.4 The Fair and Equitable Treatment (FET) Standard 

 

The FET standard ñarguablyésubsume[s]  national and MFN treatment clauses.ò
580

 While 

there are differences, they are alike in proscribing certain types of discrimination.
581

 The FET 

standard has been incorporated in almost all BITs.
582

 It has been construed by tribunals as 

conferring a broad range of substantive and procedural safeguards,
583

 and is arguably the 

most extensive standard which can be afforded to foreign investors.
584

 This is because 

tribunals take into account not only the particular treaty and circumstances of the case, but 

relevant international law rules.
585

 Nevertheless, it is criticised for being inherently vague and 

wide
586

 and its precise meaning is uncertain.
587

 This can leave considerable room for different 

interpretations. Accordingly, despite acceptance of the international minimum standard and 

inclusion of broad FET clauses in BITs and other treaties, the standard has not been 

delineated.
588

 Many host states have, therefore, opposed this standard since they consider that 

it causes an imbalanced relationship between the host state and the foreign investor.
589

 A 

study by UNCTAD cautions that an unlimited FET provision in a BIT affords arbitrators too 

much discretion to rule that a regulatory action by a host state breaches the standard.
590
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Another issue is that it is contested whether this standard constitutes an independent standard 

or amounts to customary international law.
591

 Consequently, the interplay of the FET 

standard with the international minimum standard is debated.
592

 A strict interpretation
593

 in 

accordance with the international minimum standard would not unduly curtail the policy 

space of host states.
594

 Yet the incorporation of the FET standard in international investment 

treaties is often enacted by developed states to bolster the customary international minimum 

standard of treatment, so that a higher customary international law standard develops.
595

 

Hence, the FET standard is also conceptualised as an independent standard, which does not 

constitute customary international law.
596

 It is thus considered to be more far-reaching since it 

requires more ñpro-activeò behaviour from the host state and not just that the host state 

prevents harmful behaviour towards investors.
597

 However, an arbitral tribunal may not 

construe the FET clause more broadly when a host state has got a FET provision in a BIT 

which mentions the customary international minimum standard of protection.
598

 This is 

because the FET standard is limited by the narrower customary international minimum 

standard.
599

  

SAôs national interest will, therefore, be better protected if its FET clause was expressly 

linked to the customary international minimum standard. However, a favourable investment 

climate is promoted through a broader FET clause. Nonetheless, as BITs are one-sided and 

favour foreign investors, who are not subjected to investor responsibilities
600

, SA must 

scrutinise whether it wants to afford broad rights to foreign investors. One way to possibly 

ensure that host state and foreign investor rights are better balanced is through human rights, 

as discussed next. 
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3.2.5 Internationally Guaranteed Human Rights 

 

Traditionally, international investment has been considered a ñself-contained regimeò which 

is unrelated, for instance, to environmental and social standards, as well as human rights.
601

 

Human rights have, therefore, not been integrated into most BITs.
602

 No direct human right 

duties have been imposed on foreign investors. Nonetheless, foreign investor may invoke 

human rights treaties
603

, as international law has been substantively developed and ñthe scope 

ratione materiae of diplomatic protection, originally limited to alleged violations of the 

minimum standard of treatment of aliens, has subsequently widened to 

includeéinternationally guaranteed human rightsò.
604

 

Human rights claims are normally founded on regional human rights treaties and typically 

arise in respect of the way foreigners can access justice and have their property protected.
605

 

Yet this may be difficult in the Middle East, including in SA, as Article 43 of the Arab 

Charter on Human Rights states thatñ[n]othing in this Charter may be construed or 

interpreted as impairing the rights and freedoms protected by the domestic laws of the States 

partiesò.
606

 This suggests that international human rights may be overridden in circumstances 

that cannot fully yet be foreseen by an investor
607

, which may be significant for an investor 

considering SAôs history in respect of human rights. One way to reassure foreign investors 

that human rights are guaranteed would be for the BIT to explicitly refer to the state duties.
608

  

 

SA should also consider imposing direct human rights duties on foreign investors in its BITs, 

as some ñnew generation IIAsò do, such as the 2016 Morocco-Nigeria BIT.
609

 Article 18 of 

this BIT imposes post-establishment obligations, namely that foreign investors ñshall uphold 

human rights in the host stateò, ñact in accordance with core labour standardsò and ñshall 
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not...circumvent...international environmental, labour and human rights obligations...ò Such 

an approach may go some way to address the asymmetrical nature of BITs, as SA may then 

rely on these provisions in its counterclaim.
610

 However, various prerequisites would have to 

be met for such a counterclaim to be feasible, including that SA identifies legally binding and 

ñhardò international human rights to be imposed on foreign investors with the help of a 

human rights impact assessment and clearly defines the duties which foreign investors have 

and incorporates them into its BITs.
611

 SA would also need to show that its counterclaim is 

the result of the ñsubject-matter of the dispute.ò
612

 As the 2016 Morocco-Nigeria BIT is 

exceptional, i.e. is the most socially-responsible BIT
613

 by also being committed to 

sustainable development
614

, it is unclear to what extent its provisions rebalance the 

relationship between host states and foreign investors. Nonetheless, SA should study this 

ñnew breed of investment treatyò
615

, as it may assist with minimising the disadvantages of 

FDI and promoting SAôs development. While SA may be able to amend its BITs or enter into 

new BITs which impose novel investor obligations, it cannot derogate from the customary 

international law right to compensation, known as the Hull formula, as discussed next. 

 

 

 

3.2.6 The Hull Formula 

 

Initially investment disputes were mostly concerned with property being taken away.
616

 

While treaty standards can give rise to a separate cause of liability when property is  simply 

destroyed or seized, the protection of property also falls within the customary international 
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minimum standard.
617

 The topic of compensation addressed by customary international law 

has become known as the Hull formula.
618

 This formula summarises customary international 

law and is based on correspondence between Cordell Hull, the then US Secretary of State, 

with the Mexican Minister of Foreign Affairs in 1938 and which concerned the expropriation 

by Mexico of oil fields and agrarian land owned by US citizens.
619

 The Hull formula 

prescribes that compensation has to be ñprompt, adequate and effectiveò.
620

 Yet in UN 

General Assembly resolution 1803 (XVII) of 13 December 1862 entitled, óPermanent 

sovereignty over natural resourcesô developing countries asserted their sovereignty and the 

Charter of Economic Rights and Duties of States 1974 further developed this,
621

 particularly 

Article 2(2)(b) and (c). 

 

The right to property is, therefore, not an absolute right, although is indirectly protected by 

international rules of compensation. However, in the era of globalisation, it is not useful to 

argue that the Hull formula represents the views of developed states, as the distinction 

between capital-importing and capital-exporting countries has become much more blurred.
622

 

Also, there is a difference between expropriation because of decolonisation in which context 

the UN resolution was adopted and expropriation against the background of bilateral and 

multilateral treaties.
623

 When a state has entered into a treaty, it assumes international duties 

to act in accordance with the treaty provisions.
624

 The UN General Assembly resolution has 

not changed customary international law in respect of expropriation.
625

 

 

SA must thus adhere to the Hull formula when it decides to expropriate/nationalise the 

property of foreign investors. The payment of compensation is one element which falls within 

the international minimum standard of treatment, which SA must afford to foreign investors. 

It is unlikely that SA will seek to expropriate the property of international investors due to the 

need to remain an attractive investment location and given its regime, foreign investors can at 

least be sure that there will not be any unplanned changes in Government policy in this 
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respect. Due and transparent procedures in this regard will, however, be important for SA 

when seeking to dispel its international image as a riskier investment climate than other 

jurisdictions in general, as further discussed in Chapter six. Similarly, when SA exercises 

control over foreign investors, the right balance must be struck in order to maximise the 

advantages of FDI and minimise its disadvantages and the next section explores which host 

state control measures SA may employ to realise this. 

 

3.3 Host State Control 

 

As this research investigates how SA can improve its FDI framework to attract and promote 

FDI in order to promote long-term economic growth, good governance and development, it 

must be analysed in which ways host states can exercise control over foreign investors. 

Developing countries, including SA, will often employ a separate code called óforeign 

investment codeô, ójoint venture lawô, or óinvestment law.ô
 626

 Host state control is exercised 

by making access to the host state territory dependent upon the foreign investor meeting 

certain requirements. In this way, host states regulate what type of foreign investments are 

permitted entry.
627

 This acts as a precautionary screening measure to ensure that the host state 

will not be negatively impacted by some of the disadvantages, discussed in Chapter two.
628

  

In contrast, developed countries, such as the UK
629

, will commonly apply their existing 

domestic laws for FDI.
630

 Developed countries have, nevertheless, specific domestic 

legislation in place to regulate M&As, restrict business conduct and foreign exchange 

transfers. These countries may also have separate legislation for certain industry sectors in 

which they seek FDI, or for those sectors that they wish to protect.
631

 These domestic laws 

normally define what FDI transactions are permissible, as well as the guarantees and 

incentives for the foreign investors, in so doing foreign investments are controlled and there 
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is a system in place to administer the FDI process.
632

 The approach taken by developed 

countries accords with pro-investment theories, which assert that entry should not be 

curtailed - a view advocated by international institutions, such as the WB.
633

 The rationale 

underlying such an open-door investment approach - characterised by an open market where 

restrictions in respect of FDI are being eliminated - is that it benefits host states since foreign 

investors invest resources when building plants and setting up their operations.
634

 Moreover, 

when MNCs reap profits from their foreign investments, these benefits may be shared with 

host state employees, producing positive externalities for the host country.
635

  

Despite these possible benefits of FDI, some countries have started to opt for óFDI 

protectionismô and have taken steps to prevent entry
636

 in light of the disadvantages of FDI, 

including the costs which may arise due to pro-investor BIT provisions.
637

 Put differently, it 

has increasingly been questioned whether an óopen frameworkô for FDI does indeed serve the 

national interest of host states.
638

  

 

However, restrictive investment control conditions play an important factor in deterring 

foreign investors, even though they may appear attractive to a host state like SA which wants 

to safeguard its national interest and security. In this respect, SAôs investment law regime 

which regulates entry has been considered relatively transparent when compared with other 

aspects of its legal system.
639

 Nonetheless, the fact that SA requires that FDI is authorised, 

registered and prescribes high minimum capital amounts
640

 is indicative of a heavy-handed 

approach towards exercising host state control. This may not be in SAôs interest since 

research indicates that excessive administrative procedures can hamper FDI inflows and act 
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as an entry barrier.
641

 Entry costs should not be prohibitive and there should be no undue 

delays in obtaining permits. 

 

Instead, SAôs interest could be safeguarded through public interest and national security 

screening measures
642

, as e.g. adopted by the US, in respect of specific sectors, such as 

critical infrastructure, ñhigh technological and economic valueò, water, gas, electricity, 

energy supply, oil, electronic communication, transport network operation, the operation of 

critical facilities and plants and public health, in respect of M&As of corporations involved in 

foundational and emerging technologies, or the collection of ñsensitive information, including 

personal data.ò
643

  

 

Other alternatives exist for SA to promote development and minimise the disadvantages of 

FDI, including to insist on local collaboration. In Chile, for example, local capacity is being 

strengthened by training programmes that are run in alliance with industry bodies.
644

 As 

described in Chapter two, local partner collaboration can promote competitive advantage.
645

 

 

Another important consideration is the environment; host states should enact environmental 

laws and impose requirements and restrictions on foreign investors for its protection.
646

 The 

environment directly and indirectly promotes economic activity by providing raw materials 

and resources and permitting business operations to occur without undue risk of flooding, 

storms and drought. A sustainable environment policy ensures that resources are available for 

investments in the future. This issue has been brought to the fore by scandals of MNCs 

entering host states and causing untold environmental damage, as described in Chapter 

two.
647

 In response to these issues, initiatives have been taken. For instance, in Europe, 
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Article 11 of the Treaty on the Functioning of the European Union mandates that 

ñenvironmental protection requirements must be integrated into the definition and 

implementation of the Union policies and activities.ò
648

 The European investment policy 

encourages that green technologies are transferred, capacity is built within the area of the 

environment, the infrastructure is improved and it is identified how negative consequences 

from inward FDI, such as water, land and air pollution, degradation and deforestation, can be 

minimised.
649

 

 

SA could thus require that foreign investors whose projects carry the potential to endanger 

the environment, complete an environmental impact report as part of their licence 

applications which SAGIA or an environmental protection agency could scrutinise. 

Additionally, the foreign investor could be required to comply with agreed conditions to 

protect the environment. China has adopted this system. Every project that may have an 

adverse impact has to be assessed; it has to be identified which pollution will be generated, 

how it will affect the environment and what curative and preventive steps will be adopted. 

These details are scrutinised by local and national regulatory institutions.
650

 A study has 

found that the adoption of environmental regulation promotes M&A investments in industries 

with low polluting sectors.
651

 

 

Furthermore, SA could impose export targets, so that FDI does not result in import 

substitution, but builds the country's export sector.
652

 The imposition of domestic equity 

requirements
653

 could foster joint ventures that produce positive externalities for local 

learning and promote local knowledge absorption.
654

 SA could also require that technology is 

transferred, though it should have adequate IP rights to generate technology transfer.
655
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However, the imposition of conditions and controls can cause international concern due to the 

proscription of several trade-related investment measures (TRIMS).
656

 The TRIMS 

Agreement does not permit WTO members to impose restrictions which are in contravention 

of the essential assurances contained in the General Agreement on Tariffs and Trade (GATT) 

1994, though what TRIMS are has not been defined.
657

 Nonetheless, illustrative examples 

have been given, such as requiring foreign investors to purchase local materials or limiting 

the amount of products which can be imported.
658

 This is problematic since traditionally 

TRIMS enable host states to increase the benefit from FDI.
659

 Measures resembling TRIMS 

have been commonly employed by developing countries to encourage local sourcing, to 

support their trade balance, as well as industrialisation, whereas developed countries have 

utilised TRIMS to safeguard local industries from foreign competitors, to enhance exports 

and to attract FDI.
660

 Thus, SA has to examine its foreign investment regulations to ensure 

that it does not contravene the TRIMS. 

 

SA can also enter into a number of different investment contracts.
661

 The contractual 

provisions therein can be in favour of the host state. Investment contracts may be more 

specific than laws and act to regulate complicated long-term projects.
662

 The joint venture is a 

popular agreement, which consists of collaboration between several parties in order to 

achieve a common goal.
663

 A joint venture gives the host state control in the management of 

the business.
664

 

 

For this purpose, a partnership or corporation may be set up and the host state can control it 

through a variety of measures. For instance, the host state may require that foreign ownership 

is limited or that foreign investors can only have certain bonds or shares (i.e. those without 

voting power) or that the government can appoint members of the board or require that the 
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directors are locals or that certain decisions have to be unanimous and the government has the 

power of veto.
665

 

 

Another means through which SA can exercise control is BOT type agreements. Build, 

operate, transfer (BOT), build, operate, own, transfer (BOOT), build lease transfer (BLT), 

build transfer operate (BTO), or build operate own (BOO) agreements are used for 

infrastructure projects.
666

 With a BOOT or BOT agreement, the company pays for the 

infrastructure, runs it for a set period of time and thereafter the host state takes ownership.
667

 

Equally, control can be retained by a host with the BLT agreement since the construction is 

financed by the investor and upon the projectôs completion the host government takes 

ownership by virtue of a leasing agreement and once the lease terminates, the assets and 

operational duties all become vested in the host state.
668

 Again, whether such provisions will 

be an important part of SAôs strategy towards FDI will depend on the developments it thinks 

will be most in its national interests.  

 

Host state control can also be exercised through production sharing agreements under which 

the installations and equipment are owned by the host state, either from the start or 

subsequently
669

, while the investor receives royalties.
670

 

 

Moreover, contractual clauses can be inserted into investment agreements, including BITs.
 671

  

For instance, the host state may surrender control by agreeing to a stabilisation clause since it 

freezes the law affecting the contract and thereby takes away the legislative and regulatory 

power of the host to adopt new laws.
672

 However, it is questionable that the host state can be 

bound by a contract since a state has to act for the public good in accordance with 

constitutional theory.
673

 Nonetheless, even if states cannot be barred from adopting laws, the 
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real issue is that a change in law may result in the host state having to pay compensation.
674

 

Accordingly, if SA agreed to a stabilisation clause, it ñcannot invoke its sovereignty to 

disregard commitments freely undertakenò.
675

 While such protections are important to 

investors, limiting SAôs policy and regulatory space makes it more difficult for SA to 

promote development.
676

 

 

An alternative to the stabilisation clause is the renegotiation or economic equilibrium 

clause.
677

 This clause is particularly used for long-term agreements and enables the parties to 

enter into negotiations when specified incidents occur and when no agreement can be 

reached, a recommendation or decision may be sought from a third party.
678

 It may strengthen 

the host stateôs power because the government gains flexibility, as no laws have to be adopted 

and the matter can be negotiated which may prevent that compensation has to be paid 

because a stabilisation clause has been breached.
679

 However, such a clause may increase the 

available remedies for the investor since it sometimes provides that an investor, who has to 

incur additional expenditure due to the host state changing its laws, is entitled to be 

compensated by the host state.
680

 Such a clause may omit to address what measures should be 

adopted to reinstate the economic equilibrium and, e.g., the adoption of a new law may only 

result in the duty of negotiation arising, but the problem is that without precise contractual 

stipulations, it is difficult for an arbitral tribunal to adapt the agreement in circumstances 

when negotiations have failed.
681

 Renegotiations can also generate mistrust since these 

negotiations often deal with allocating losses.
682

 

 

The choice of law clause is another means to exercise control since within it the substantive 

law which governs the agreement is delineated, i.e. which laws will be applied in case of a 

dispute in respect of certain provisions and the exclusive application of the host stateôs 
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domestic law necessarily ensures maximum control for the government.
683

 Yet even in the 

absence of such a clause, international law may be applied when claims are settled through 

international investment arbitration.
684

 A foreign investor may prefer a choice of law location 

where laws are transparent and precedent is decided on logical principles, rather than a 

jurisdiction that is more closed about the factors that influence its judicial decisions and as 

discussed, this is relevant to SA.
685

 

 

Inclusion of these clauses, together with incorporation of specific investment guarantees, 

such as the national treatment or MFN standard, can thus curtail to varying degrees a host 

stateôs ability to pass new laws which safeguard its public good in order to promote 

development.
686

 A host state may even have to compensate foreign investors who have 

conducted activities that harmed it
687

, as counterclaims, e.g. for human rights breaches or 

environmental harms, are fraught with difficulties.
688

 SA may, therefore, wish to make clear 

in its choice of law and jurisdictional provisions that human rights law and environmental 

provisions are incorporated and should expressly direct the arbitrators to enforce domestic 

human rights and environmental laws in order to make a counterclaim possible.
689

 

 

However, as state parties which enter into BITs are not always equal partners, i.e. one party is 

exporting capital, whereas the other is seeking this, there is therefore no two-way 

relationship.
690

 Accordingly, a BIT relationship is not entirely uncoerced and voluntary but is 

rather ña one-way ratchet designed to benefit multinationals.ò
691

 As a result, it may be 

challenging for a host state, such as SA, to negotiate host state friendly provisions in BITs, 

which promote its development. Furthermore, while a host state may expect foreign 

investments in exchange for surrendering a great deal of sovereignty, BITs do not furnish any 

such guarantees, as discussed in Chapter two, section 2.2.
692

 It is, therefore, vital that SA 
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adequately protects its interest, e.g. by also including a national security clause, so that all the 

provisions in the BIT can be suspended when absolutely necessary.
693

 

 

General and specific exception for balance-of-payment issues may also be useful to 

strengthen SAôs ability to evoke necessity under international law.
694

 When individual 

investment agreements are entered into with foreign investors, SA could incorporate 

provisions which require that foreign corporations respect labour, environmental standards 

and adhere to transparency standards.
695

 This may go some way to facilitate that its 

investment framework promotes development objectives. 

 

3.4 Conclusion 

 

This chapter has examined the ways in which host states can determine the protections 

afforded to and control of FDI. This is an important context to the consideration of improving 

the Saudi legal FDI regime, so that long-term economic growth, good governance and 

development are promoted through FDI. It has analysed some of the ways in which foreign 

investors must at least be afforded the customary international minimum treatment standard 

by a host state which must act in good faith and not engage in arbitrary conduct. Failure to do 

so can result in it incurring responsibility under international law. This will be relevant to the 

standards that SA will need to reach when making its decisions, to ensure that it develops an 

image of a fair investment climate, suitable for long-term investments.  

 

Host states can also guarantee foreign investment protection by including a national 

treatment, MFN, full protection and security or FET provision in their BITs or international 

investment agreements and/or can simply affirm that they adhere to the customary 

international law standard. In this way, there are a number of possible options for SA and 

potential facets to its investment climate. Yet as this latter standard is rather basic, foreign 

investors will want to receive additional protection in excess of the minimum standard. 
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However, incorporating standards above the customary international law standard exposes 

SA to possibly substantial liabilities, especially because these standards are not certain.
696

 It 

is, therefore, essential for SA to terminate or amend existing BITs and to ensure that tribunals 

interpret provisions correctly.
697

 The latter can be achieved by ensuring that treaty provisions 

are clarified, so that the scope of potential costs is limited, e.g. by attaching a jointly agreed 

explanatory note to the BIT, which binds arbitrators, and explains matters which are left 

unaddressed by the BIT.
698

 Also, SA should respect internationally guaranteed human rights 

to reassure foreign investors. SA could also enter into BITs which impose human rights 

duties and social responsibilities on foreign investors. 

 

SA must adhere to the Hull formula since it constitutes a customary international law rule, 

which requires that compensation is prompt, adequate and effective. This requirement cannot 

be derogated from and must be guaranteed. Building up a legacy of paying adequate 

compensation promptly helps to send out a positive message about SAôs investment 

environment. 

 

SA can control FDI not only through its licensing system but through other means, 

incorporating national security screening, the training of local workers or the imposition of 

environmental protection laws and policies. Nevertheless, SAôs ability to subject foreign 

investors to these controls is not unlimited in light of the TRIMS Agreement. Another option 

is for SA to enter into investment contracts, BOT type agreements and production sharing 

agreements. Also, contractual clauses can be inserted in these agreements or in BITs which 

can either reduce or strengthen SAôs ability to control foreign investors.  

 

As BITs favour foreign investors, it is important for SA to adequately protect its own interest, 

e.g., through a national security clause. The next Chapter analyses the Saudi Arabian FDI 

framework, with a view to identifying its key features and challenges in light of the findings 

in Chapters two and three. 
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Chapter Four: The Saudi FDI Framework: Key Features and 

Challenges 

 

4.1 Introduction 

 

This Chapter analyses SAôs existing investment law framework in order to identify 

challenges both in terms of guaranteeing foreign investor protections and safeguarding its 

national interest and public good, including its legal and regulatory space, in accordance with 

the ñHoly Qur'an and the Prophet's Sunnah (traditions)ò which constitute SA's constitution.
699

 

It is examined to what extent SA affords foreign investors the customary international 

minimum standard and other treaty standards and compensates foreign investors against 

expropriation, as discussed in the previous Chapter. Furthermore, it is scrutinised whether 

SAôs investment law framework controls foreign investor in such a way that the benefits of 

FDI are maximised and its disadvantages are minimised, so that long-term economic growth, 

good governance and development, are furthered. For this purpose, the first section reviews 

the scholarly literature in order to identify characteristics and issues with the Saudi Arabian 

investment law framework and FDI environment. This serves as context for the second 

section, which analyses the Statute for the SAGIA 2000, the FIA 2000 and its ER 2000 and 

the IR 2014, i.e. SAôs core FDI law and regulations, including the role of the regulator of FDI 

- the SAGIA. Current challenges are pointed out in order to address in Chapter six how SAôs 

investment law framework can be improved.  

As SAôs core FDI law and regulations do not exist in a vacuum but operate against the 

background of SAôs Islamic legal system, fundamental commercial Sharia tenets are 

explored, with a view of ascertaining potential shortcomings. Also, the corporate framework 

and dispute settlement mechanisms significantly impact foreign investment protection and the 

FDI environment, and recourse is, therefore, made to SAôs Companies Law and the Capital 

Markets Law in order to examine core features and possible shortcomings, including in 
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respect of the ease of setting up business in SA and investing in Saudi Arabian businesses, 

including by way of M&As. Furthermore, it is explored to what extent foreign investors can 

own property, e.g. when they make a greenfield investment, and whether foreign investors 

are compensated in accordance with customary international, i.e. the Hull formula, discussed 

in Chapter three, section 3.2.6. Sub-section 4.5.4 investigates dispute settlement mechanisms 

and in this context examines international agreements which SA has ratified. The final sub-

section 4.5.5 studies SAôs BITs against the background of discussions in Chapter three, 

section 3.2, i.e. customary international law and treaty standards and probes whether SA has 

struck a good balance between foreign investor protection and safeguarding its national 

interest. The chapter thus contains an in-depth analysis of SAôs investment law framework 

and interweaves this with secondary supporting evidence obtained from semi-structured 

interviews with twenty foreign investors from a wide range of industry sectors in SA. In this 

way, the present chapter builds on the previous chapters and goes further with primary 

evidence from the case of SA. In so doing, the chapter seeks to present an in-depth critique of 

the current investment law framework in SA in theory and practice. 

 

4.2 Reviewing the concept of FDI in SA 

 

It is essential to be cognisant of key features and issues identified in the scholarly literature 

about the FDI environment and investment law framework in SA, which this section seeks to 

explore. As mentioned in the Introduction, a key problem is that SA has been reliant on the 

petroleum sector.
700

 This has resulted in a dominant public sector and an undeveloped private 

sector that fails to generate adequate economic development.
701

 For SA to escape what has 

been labelled óthe resource curseô and for it to surmount the obstacles to long-term economic 

growth, good governance and development will require ñsearching for the elusive Holy Grail 

of the optimal ... strategyò to attract FDI.
702

 The resource curse holds that large profits from 

extractive projects distort the economy and have adverse effects on the political system and 

the price for raw materials in comparison to industrial goods. These problems may be made 
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worse by the fact that the economy is not being managed by those who necessarily have a 

talent for economics but rather those who have held a hereditary right to rule. This could 

suggest that the lack of competitive market principles, including competition laws, led to 

stagnation which was masked by sufficient resources from elsewhere. These problems 

specific to mineral economies have been defined in two ways. The Prebisch-Singer 

hypothesis describes the situation where volatile revenues due to changing prices crowd out 

service and manufacturing industries and lead to an increase in the exchange rate due to 

capital inflows in the petroleum sector.
703

 The óDutch diseaseô describes how corruption and 

rent-seeking can cause governance problems with respect to: transparency, negligent 

management of revenues on wrong projects, a bad macro-economic policy, an inflated state 

and misguided investment decisions.
704

 Research indicates that adverse effects linked to 

Dutch Disease can be found in SA, such as oil dependence.
705

  

 

However, several scholars point out ñthat the reported negative outcomes of mineral 

economies are case-specific.ò
706

  Nonetheless, the fact that many resources are leading to 

negative consequences for the economy suggests that good governance is essential to 

overcome the common features of óDutch disease.ô An efficient legal framework which 

upholds the rule of law safeguards against corruption and promotes political and social 

stability, as well as ñsustainable economic development.ò
707

  

 

Almahmood writes that while FDI has greatly increased since the adoption of the FIA 2000, 

this has mainly benefitted the oil sector.
708

 Similarly, Saab writes that the FDI policies have 
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not ñtranslated ... into a normal circle of developmentò outside the petroleum sector.
709

 SA is 

still dependent on exporting energy-related petrochemical goods and crude oil.
710

 In 2018, 

42%
711

 of SA's GDP came from the oil sector.
712

 Oil price dependence renders SA subject to 

external forces and ñboom-bust cycles of oil revenueò.
713

 An improved investment law 

framework could play an essential role in promoting commercial activity in other sectors.  

 

Moreover, Akoum corroborates that privatisation has moved at too slow a pace and public 

enterprises that have been privatised do not operate in accordance with ócommercial business 

efficiency standards.ô
714

 Vietor and Forrest also state that the Kingdom has remained rather 

uncompetitive in sectors unconnected to the oil industry.
715

 Robins notes that the reformist 

agenda has not always taken root, thereby undermining economic liberalisation.
716

   

 

Correspondingly, Agil corroborates that while SA has been committed to globalisation and 

óliberal macroeconomic policiesô
717

 (which have benefitted foreign investors), protectionist 

measures still exist and control has been retained in respect of strategic aspects, and Saudis 

are afforded more privileges and access to protective safeguards.
718

 Shoult notes that the 

SAGIA has been accused of discrimination, favouritism and inflexible bureaucracy, 

especially with respect to its investment licensing regulations.
719

 These variables detract from 
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legal certainty and can make an investment appear riskier due to lacking good governance 

standards.  

 

However, Alshammary emphasises that SA has aggressively promoted the private sector 

through privatisation and set up new cities designed to boost economic growth.
720

 Previously 

closed sectors have been opened up,
721

 including, e.g., in the fields of petrochemicals, gas 

exploration and banking.
722

 Yet Abdelkarim states that substantial investment into the 

development of new industries has proven unsuccessful since policies were uncoordinated.
723

 

Li and Jin observe that SA has the least favourable economic conditions within the Gulf 

Cooperation Council (GCC) states with respect to domestic economic development.
724

  

 

Nonetheless, Rice emphasises that SA offers good economic opportunities to foreign 

investors because it has the largest market in the Gulf region.
725

 However, one potential core 

advantage of FDI, namely technology transfer may not be reaped, as according to Elmut and 

Abou-Zaid, there exist insufficient technical skills and industrial management knowledge.
726

 

Similarly, Al-Farhan notes that formal education is lacking
727

  and there exist significant 

development problems.
728

 In this context, Bashehab and Buddhapriya assert that SA has to 

develop a knowledge-based economy and that innovation and human resource development 

have to be further fostered through FDI.
729

 As discussed in Chapter two, section 2.3, early 

entrants are particularly rewarded for technological advances and a host state will only 

benefit from FDI if the workforce was educated.
730
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Al-Sewilem notes that SAôs legal FDI framework could be improved.
731

 For instance, ñthere 

is no transparent, comprehensive legal framework for resolving commercial disputes in 

accordance with international standardsò, which could explain why SA was ranked 62 

worldwide in terms of the WB's óEase of Doing Businessô index 2019.
732

 Alabdulkarim 

observes that the fact that Sharia principles greatly differ from Western legal concepts can 

cause problems.
733

 Individual rights are habitually not granted because the law is communal; 

what this means is, individuals are given duties, or the state has duties towards them.
734

 This 

does not imply that foreign investors are not protected. Agil notes that the Sharia benefits 

foreign investors since it proscribes risky business ventures.
735

 Al-Farhan also insists that the 

Sharia is not inadequate but that Islamic scholars must clarify Sharia principles to promote, 

ñstability, predictability, transparency and mutuality of interest between...Saudi Arabia and 

its investor community...ò
736

 Although Alkahtani writes that foreign investment is hindered 

by the fact that judicial bodies interpret the Sharia differently.
737

 Moreover, lawyers can only 

advise clients on the basis of legal principles, but not on actual decided cases and this causes 

legal uncertainty.
738

 However, codification of the Sharia can enable foreign investors to seek 

legal advice. 

 

There also exist problems with the resolution of investment disputes. These are usually 

resolved by the Board of Grievances, which despite being ñan independent administrative 

judicial bodyò is not entirely self-governing.
739

 Overall it is considered that the dispute 

settlement mechanism is not sufficiently open and that it is vital for this process to become 

delocalised in order to be independent.
740

 However, international commercial arbitration has 

become more common, so that disputes can be settled in a more effective and neutral 

                                                
731 M. Al -Sewilem, óThe legal framework for foreign direct investment in the Kingdom of Saudi Arabia: Theory 

and practiceô (PhD Thesis, SOAS, 2012) 1-296, 3. 
732 International Business Publications, Saudi Arabia Business Law Handbook, Volume 6 (International Business 

Publications 2019) 136; WB, 'Ease of Doing Business Index, Saudi Arabiaô, 2019 

<https://data.worldbank.org/indicator/IC.BUS.EASE.XQ?locations=SA> accessed 20 January 2020. 
733 S. Alabdulkarim, óAn Evaluation of Investor Protection in Secondary Securities Markets, A Comparative 

Study of Regulatory Regimes in the United Kingdom and Saudi Arabiaô (Newcastle University, 2012) 1-383, 

316. 
734 D. Zartner, Courts, Codes, and Custom: Legal Tradition and State Policy Toward International Human 

Rights and Environmental Law (OUP 2014) 154. 
735 Agil n 718, 286. 
736 Al -Farhan n 728, 285. 
737 F. Alkahtani, Legal Protection of Foreign Direct Investment in Saudi Arabia (PhD Thesis, University of 

Newcastle Upon Tyne, 2009) 234-235. 
738 Alabdulkarim n 733, 318. 
739 Law of the Board of Grievances 2007, Art.1. 
740 Alkahtani n 737, 235. 
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manner.
741

 For instance, in the ARAMCO Arbitration Award 1958
742

 SA accepted 

arbitration.
743

 Also, Alkahtani observes that investment agreements are assured since the 

Sharia requires that contractual duties are duly adhered to.
744

 Nonetheless, as remarked by 

Roy, SA has retained reservations in respect of arbitral awards in international agreements, so 

that decisions can be overturned when this contravenes public policy or Islamic law.
745

 Al-

Farhan points out that the Saudi Arbitration Law 2012 and its Implementing Regulations are 

still defective.
746

 Commensurate with this, the US Department of State has stated that it takes 

a very long time to settle disputes.
747

  

 

Furthermore, state bodies often fail to communicate with each other, and without the 

necessary internal connections, foreign investors are subject to time-consuming bureaucracy 

and inadequately applied rules.
748

 The literature thus highlights that there exist various issues 

with the Saudi Arabian FDI environment and the next section investigates the role and work 

of the SAGIA and SAôs investment laws and identifies shortcomings which make it more 

difficult for SA to attract FDI and reap the benefits and minimise the disadvantages of FDI. 

 

 

4.3 The Saudi Arabian FDI Framework 

 

This section identifies four areas that are highly influential in shaping Saudiôs investment 

climate, namely legal, economic, cultural and societal factors. Firstly, the investment law 

framework is analysed, including the role of the SAGIA and the licensing process. Secondly, 

SAôs economic framework and its reforms are analysed. Thirdly, SAôs societal framework is 

                                                
741 Ibid, 238.  
742 August 23, 1958, 27 ILR 117. 
743 K.T. Roy, óThe New York Convention and Saudi Arabia: Can a Country Use the Public Policy Defense to 

Refuse Enforcement of Non-Domestic Arbitral Awards?ô (1994) Fordham Int'l L.J., 18(3), 920-958; Alkahtani 

n 737, 237.  
744 Alkahtani n 737, 236. 
745 Ibid (Roy); ibid (Alkahtani).  
746 Al -Farhan n 728, 284. 
747 US Department of State, '2019 Investment Climate Statements: Saudi Arabia', 2019 

<https://www.state.gov/reports/2019-investment-climate-statements/saudi-arabia/> accessed 2 April 2020. 
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studied, particularly labour participation, education and openness in respect of foreigners. 

Fourthly, SAôs cultural frameworks is examined, especially how ówastaô (favouritism) is rife.  

 

 

 

4.3.1 The Legal Framework 

 

In 2000, the FIA 2000 and its ER 2000 replaced the Foreign Capital Investment Act 1979 and 

the SAGIA was formed with promoting FDI as its objective.
749

 The SAGIA is a quasi-

governmental authority which reports to the Council of Ministers and the Supreme Economic 

Council.
750

 It comprises 14 directors from the Saudi private and public sectors.
751

 The 

SAGIA was created by the Council of Ministers following widespread changes to enhance 

SAôs investment regime.
752

 It seeks to provide information and support to foreign 

investors,
753

 develops governmental policy regarding investment, and has responsibility for 

streamlining the investment application process.
 754

  The SAGIA also evaluates licensing 

investment proposals and provides licences to foreign investors
755

 for those sectors that are 

not detailed on the so-called negative list.
756

 The SAGIA can grant temporary and permanent 

licences.
757

 Applicants can apply for several licences.
758

 In addition to companies, sole 

proprietors and investors can obtain licences.
759

 There can now only be two types of licensed 

entities: Those owned entirely by a foreign investor and those owned by a foreign investor 

and a Saudi national.
760

 This is not ideal. Different foreign investors should also be able to 

                                                
749 International Business Publications, Saudi Arabia King Fahd Bin Abdul Aziz Al-Saud Handbook (4th edn, 

International Business Publications 2011) 59. 
750 K.O. Al-Yahya, óManaging National Competitiveness & Institutionalizing Reform through Collaborative 

Networks: The Case of Saudi Arabia General Investment Authority (SAGIA)(Arizona State University 2007) 1-

15, 3 
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752 Al -Yahya n 750.  
753 US Department of State n 747. 
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755 FIA 2000, Article 10; Statute for the Saudi Arabian General Investment Authority 2000, Articles 3& 9. 
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sectors like the manufacture of military equipment: SAGIA Services Manual, 6th ed, 2017, 1-184, 177; SAGIA, 

General Rules of Licence Applications and Follow-up Procedures, Investor Service Agency, Ramadan 1435H, 

1-20, 12; Ramady n 710, 342. 
757 FIA 2000, Article 2; IR 2014, Article 2. 
758 IR 2014, Article 8. 
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operate a licensed entity. The IR 2014 is thus not aligned with the FIA 2000, which permits 

foreign investors to operate their business with other foreign investors.
761

 Legal uncertainty is 

created and such a restriction also appears discriminatory towards foreign investors and not 

aligned with treaty standards, such as the FET
762

, which are generally aimed at prohibiting 

discrimination. It highlights that the statutory provisions have not been well thought through. 

Interviewee C considered that legal discrepancies added to the perceived vagueness. The 

problem of having a vague legislative framework was identified as a general problem by the 

majority of the interviewees.  Rather than simply being due to a lack of knowledge on the 

part of the foreign investor, it seems that the matter has not been fully resolved as a matter of 

law and legal guidance by SA, essentially making a decision by prospective foreign investors 

challenging.  

 

It has been reported that between the first and third quarter of 2018, SAGIA issued 499 

licences to foreign and domestic companies.
763

 Given SAôs problems with regulatory 

transparency, it is unknown how many licences were granted to foreign companies, re-issued 

and how many applications were refused and there is no data to this effect on the SAGIA 

website.
764

 However, it is known that some types of applications were more likely to be 

rejected than others prior to the announcement of the simpler licence application in 2018, 

including because the applicants could not meet ñthe tedious and onerous...document-heavy 

due diligenceò requirements under which licence applicants had to submit various 

information, such as evidence that they possessed five years of experience in the field for 

which the licence was sought, a feasibility study, audited financial statements, a Saudisation 

plan, and other documents which additionally all had to be translated and legalised at the 

consulate or Saudi embassy.
765

 Under the new licence application procedures, foreign 

investors must only provide evidence of incorporation in another jurisdiction and audited 

accounts for the previous year and can complete the entire application online.
766

  

 

                                                
761 ER 2000, Article 5. 
762 See section 3.2, especially section 3.2.4. 
763 Trade Arabia, 'Licences issued by Sagia up 90pc', 2018 

<http://www.tradearabia.com/news/IND_346630.html> accessed 20 December 2019. 
764 SAGIA <https://sagia.gov.sa/en/> accessed 20 December 2019. 
765 Dentons, óSaudi Arabiaôs simplification of foreign investment licensing to ease cross-border investment, JV, 

and M&A challengesô, 2018 <https://www.lexology.com/library/detail.aspx?g=6709be61-4d70-4033-87e7-

a4d5c17907b3> accessed 20 December 2019.  
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Nonetheless, even under the new rules, an application made by an off the shelf newly 

incorporated holding company or offshore entity (i.e. a commonly used vehicle  for M&As) 

will most likely remain rejected by the SAGIA, as these entities may not be able to comply 

with the requirement to show audited accounts.
767

 As discussed in Chapter three, section 3.3, 

excessive administrative procedures can act as an entry barrier
768

 and SAGIAôs new 

streamlined licensing procedures are an important step to simplify the FDI application 

process
769

, despite the fact that they curtail some common commercial vehicles employed for 

M&As, cross-border investments or joint ventures.
770

 

 

Also, SAGIA should not simply approve applications, as this may harm SAôs national 

security and while SA prevents foreign investments in sectors stipulated on its negative list, 

this may not be sufficient to minimise the disadvantages of FDI. Instead, SAGIA should 

conduct national screening which is a common measure for a host state to exercise control.
771

 

Although it would be best to define what national security means in order to prevent arbitrary 

licensing decisions or protectionist abuse.
772

 

 

Such an approach may also be important in light of more than half of the interviewees 

reporting that it is now more difficult for investors to apply for investment licences and to 

renew existing licences because of the IR 2014. They claimed that the new regulatory regime 

is stricter.
773

 This correlates with an analysis of the IR 2014, which shows that the regulatory 

regime has been tightened and, under Articles 20 and 46 separate acts constitute violations of 

the regulatory regime. On this subject, Barakat and Mahayni write that the IR 2014 have 

adopted a sterner approach towards breaches of the FIA 2000.
774

 

 

                                                
767 Ibid. 
768 Morisset and Lumenga-Neso n 641, 1. 
769 US-Saudi Arabian Business Council, 'Saudi Arabia Improves Business License Procedures', 2018 <https://us-
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On the one hand, this can be viewed as an improvement as previously it was unclear what 

constituted a violation. On the other hand, since decisions are not published, the way in which 

behaviours will be interpreted as violations under these provisions remains unclear. SAGIA 

could overcome this issue by issuing an additional guide, which contains illustrative 

examples of breaches. In this context, interviewees suggested violations could be abused to 

punish investors with heavy sanctions. 

 

It was identified by participants that some foreign investors, despite obtaining an investment 

licence, did not go on to commence investment activity and considered this was the 

underlying reason why the IR 2014 had been adopted. 

 

Interviewee N explained that ñthe new Regulations were designed to deal with the 

problem that some investors are not serious.ò 

 

This approach to non-serious investors is discernible from Article 6 of the IR 2014, which 

provides that a licence grant and renewal is dependent upon the applicant discharging six 

conditions and whilst some of these are unproblematic, one of the conditions is that the 

investment objectives and goals of the SAGIA have to be met. In this way, SAGIA has 

sought to guarantee it would receive beneficial outcomes from the FDI it licensed. The 

SAGIA has been known to refuse licences which it considered no longer beneficial to the 

Saudi economy.
775

 Yet an assessment such as this ought to be conducted when the licence is 

granted and any other approach risks harming SAôs reputation amongst foreign investors. For 

instance, the SAGIA could exercise better investor control by requiring that licence 

applications which are potentially harmful to the environment are accompanied by an 

environmental impact assessment which the SAGIA or a national regulatory institution 

scrutinises, including with a view to mandating environmentally friendly production 

technologies.
776

  

 

Moreover, the Economist reported the head of the SAGIA, Abdullatif al-Othman, as saying 

that the SAGIA ñwould kick out of the country those smaller foreign firms that it judged were 

                                                
775 The Economist n 748. 
776 See Chapter three, section 3.3. 
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failing to add enough value to the Saudi economy.ò
777

 Companies that compete with local 

businesses have seen their licences withdrawn for alleged licence breaches, particularly for 

not employing enough Saudi nationals.
778

 Implicit in Abdullatif al-Othmanôs view is a 

preference for large MNCs. Although as discussed in Chapter two, section 2.2, MNCs may 

not contribute to SAôs development, as evidence suggests that MNCs may heighten 

competition in a way that makes it difficult for local industries to continue to trade, subjects 

the government to political pressure, engenders insecurity (since they can very easily 

relocate), contributes to a lack of skilled employment and may result in profits being 

expatriated.
779

 As such, SA will need to consider these factors when deciding how to develop 

its FDI policy of the future. 

 

Similarly, the announcement in March 2016, that the SAGIA implemented new rules, which 

require all foreign companies to employ at least 50 employees, of which 75% have to be 

Saudi nationals and to have a minimum capital of £6.54 million
780

, further highlights this 

possibly detrimental policy preference. These onerous requirements prevent SMEs and 

entrepreneurs from developing businesses in SA. The announced minimum capital 

requirement also contradicts the Companies Law 2015, which has lowered the figure to 

around £100,000 for Limited Liability Companies (LLCs) and Joint Stock Companies (JSCs), 

as discussed below. It appears arbitrary to impose a rule that stipulates having a minimum of 

50 employees and to employee 75% local staff, especially if, as discussed earlier, Saudi 

nationals lack the requisite skills and experience.  

 

On this matter, interviewee T said, ñthe requirement to recruit locals is a burden, as it 

is difficult to find qualified and experienced staff.ò 
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No official justification has been given by the SAGIA for this rule. It is in excess of the 

required percentages that were initially imposed by the Saudisation program, which in 2011 

was replaced by the óBalanced Nitaqatô.
781

  

 

SAGIAôs policy acts as a deterrent for potential and existing foreign investors. Alternatively, 

foreign investors will continue to recruit unqualified Saudis simply to meet the SAGIA target 

and incur significant losses. The literature indicates that ñSaudizationò has not created proper 

jobs, young Saudi men are paid between £183 (SR1,000) and £366 (SR2,000) for remaining 

at home, while those who are qualified request disproportionately high salaries and 

unrealistic working conditions.
782

 Partly to blame for the lack of skilled Saudis is the national 

curriculum, which has been described as outdated.
783

 As discussed in Chapter two, it is 

crucial that the Saudi government emphasises education in order to reap the benefits of FDI.  

 

Fundamentally, SAGIA should ensure that foreign investors do not feel that their investments 

are not safe. This impression has been primarily created because it was felt that the SAGIA 

could further revise its policy objectives in the coming years.
784

 The interviewees suggested 

curtailing the powers of the SAGIA, so that it is only responsible for implementing the law 

and not for imposing requirements.  

 

SAGIAôs announcement to offer incentives to certain businesses
785

 should be rethought. 

While it does not appear objectionable to rank businesses when assessing whether they meet 

the investment objectives, granting incentives to those with more internal connections does 

not promote transparency and undermines good governance and the rule of law, which 

mandates that everybody is equal before the law.
786

 Relatedly, it is important that the SAGIA 

                                                
781 The Nitaqat is the naturalisation scheme which classifies professions based on the number of Saudi workers 
in a facility but also takes into account new factors. Important among them are the average wage and womenôs 
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ceases the practice of fast-tracking certain applicants, e.g. MNCs.
787

 Otherwise some foreign 

investors may be deterred by the appearance of favouritism. 

 

The above points are not the only examples where the licence system has undermined the 

investment environment. Until 2017, licences had to be renewed annually in most sectors. 

The majority of interviewees considered this to be the biggest risk they faced as it rendered 

their entire investment unsafe and unstable. They recommended that licence renewal should 

be every five years.
788

 Also, in 2014 the Financial Times reported that it had become more 

difficult to obtain investment licences and operate in the Kingdom.
789

 Similarly, interviewees 

criticised stringent licence issuing and renewal conditions and recommended that the license 

system be reformed. They explained that occasionally there were delays with the renewal 

process and, when this happened, the authorities froze the companyôs bank accounts. As a 

result, their employees could not be paid, and they could not meet their payment obligations. 

 

As interviewee J noted ñsince 2013, the licence system has been in a state of flux and 

has constantly been changed. New conditions have to be met and this creates a lot of 

uncertainty.ò 

 

In early 2016, the SAGA made it public that it would grant an initial ñthree-year exploratory 

licenceò and ñsingle use licencesò for agreements with state bodies, which can be extended to 

15 years.
790

 In 2017, the SAGIA further announced that it would increase the licence terms to 

five years, thereby affording foreign investors more protection.
791

  

 

The complaint by the interviewees about the cumbersome licence renewal process has also 

been addressed by the digital reform of the licence system in March 2016, which does away 

                                                
787 Saudi News Agency, 'SAGIA applies Fast Track Service for foreign investors, 2014 
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115 

 

with the onerous documentary requirements, including when licences are being renewed and 

a decision is made within one week.
792

 Moreover, as indicated in an announcement made on 

13 March 2018, foreign investors can now renew their licences even up to 365 days prior to 

the licence expiration, whereas previously this had to be done within 90 days prior to the 

expiration.
793

 Efforts have thus been made by the SAGIA to reduce complicated bureaucracy 

and red tape.
794

 

 

However, despite the increase of the licence terms, SAGIA has not abolished an additional 

license service fee, though the fee structure has changed.
795

 Most of the investors expressed 

their disapproval with the license service fee. They explained that in 2013, the SAGIA 

changed its standards for renewing licenses. As a result, foreign investors had to pay a service 

fee of 60,000 SR (approx. £11,300) annually as well as the cost of the licence fee, which is 

2,000 SR (approx. £374). They described this additional service fee as excessive and 

discriminatory.  

 

Interviewee B stated ñSaudi nationals do not have to pay such a service fee and the 

amount is very high. In other countries, businesses do not have to pay every year such 

fees, just to operate their business and without receiving anything in return.ò 

 

Under the new 2017 process, the standard renewal fee is SR 10,000 (approx. £2,058) and the 

additional service subscription fee is either SR 150,000 (approx. £30,871) for strategic 

companies or SR 225,000 (approx. £46,307) for advanced companies and they are both 

payable every five years.
796

 It transpires that this fee may in fact violate the constitution, 

namely Article 20 of the Basic Law of Governance 1992, which states ñNo taxes or fees shall 

be imposed, except in need and on a just basis. Imposition, amendment, cancellation or 

exemption shall take place according to the provisions of the Law.ò The fee may also be 

challenged on the basis that the Council of Ministers and the Shura Council has only the 

power to adopt this, whereas this was imposed by SAGIAôs board of directors. The renewal 

                                                
792 The participants interviewed had not used these new services. Arab News, óSAGIA eases license procedures 
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794 Allam n 789. 
795 Ibid. 
796 Ibid. 



116 

 

fee suggests that foreign investors are being treated less favourably than locals.
797

 Yet Article 

6 of the FIA 2000 states that ñ[a] projectéshall enjoy all the benefits, incentives and 

guarantees enjoyed by a national project according to regulations and directives.ò This 

indicates that the projects of foreign investors should be treated the same as that of Saudis, 

but the applicable regulations and directives are not clarified and SAGIAôs investment guide 

does not provide any details.  

 

Moreover, there is no process that foreign investors can invoke when they are not afforded, 

all the benefits, incentives and guarantees enjoyed by a national project. Furthermore, such 

treatment depends on the project being licensed. It would be better if foreign investors were 

only required to comply with conditions when local companies have to satisfy these. 

However, one substantial obstacle is that there exists no concept of equality and non-

discrimination.
798

 As stated by interviewee J,  

 

ñthe problem is that the law does not guarantee a standard like the fair and equitable 

treatment standard and this means that foreign investors can be discriminated against 

without having any recourse.ò 

 

However, a clear process governs licence disputes.
799

 SAGIAôs investigatory powers to 

identify breaches of the FIA 2000 and Regulations have been clearly defined.
 800

  For 

instance, inspectors can enter business premises and examine and collect records and conduct 

interviews.
801

 Moreover, foreign investors have to receive a written notice which spells out 

the breaches; they have to be afforded enough time to rectify these and penalties will only be 

imposed when this is not done.
802

 Violations can result in benefits being suspended, the 

business licence being revoked or a fine.
803

 The Board of Directors of the SAGIA forms a 

Violation Committee, which must review the decision, including about licensing conditions, 

breaches and defences, within thirty days.
804

 Foreign investors can challenge a decision by 
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lodging an appeal with the Board of Grievances within sixty days.
805

 For this, they have to 

comply with the Procedural Law of the Board of Grievances 2013, which details the 

process.
806

 A clear and transparent process has been adopted under which SAGIA's conduct 

is open to scrutiny and good governance is, thereby, being facilitated. 

However, one serious shortcoming is that the FIA and ER do not state whether foreign 

investors can continue operations and whether penalties are suspended when awaiting a 

decision from the Board of Grievances, despite this sometimes taking a long time. While a 

clear procedure has thus been adopted to scrutinise SAGIAôs conduct, the legislator must 

prevent that economic activity is being disrupted. Hence, it would be better if it was clarified 

that foreign investors can continue their operations, except in circumstances where their 

licence has been suspended for criminal violations or for certain clearly specified breaches. 

Also, in light of the potential harm which may be occasioned to foreign investors, foreign 

investors should be permitted to claim compensation when there has been an abuse of powers 

or powers have been used arbitrarily by the SAGIA. In this context, it is noteworthy that the 

Administrative Court has made clear that the SAGIA cannot cancel an investment licence by 

alleging that someone has a criminal record when this is not true.
807

 The Administrative 

Court issued a new licence to the claimant as the SAGIA had abused its powers.
808

  

 

Furthermore, the investment climate would benefit if SAGIAôs supporting services were 

further improved. The SAGIA needs to be responsive to the needs of investors and listen and 

engage with them.  

 

Interviewee J stated ñnot many SAGIA staff speak English and there is a language 

barrier. The official language is Arabic, and correspondence has to be in Arabic. It 

would be better if English could be used.ò 

 

Language problems can delay business investments. Legal advisors should be recruited, who 

speak English and act as point of contact to offer advice and support.  
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Interviewee J recommended ñSAGIA could outsource the services which it provides 

to foreign investors to a specialised company.ò 

 

While until recently, the SAGIA had not set out the minimum standards, which have to be 

met as a result of various applicable laws, such as the FIA 2000 and the Residence Act, as 

required by Article 14 of the IR 2014, this was remedied in 2019 by virtue of the publication 

of  an updated services manual
809

, as well as an investor guide.
810

 SAGIAôs procedures and 

requirements and Saudi laws and practices have thus been clarified. On reflection, in the 

future, it may nonetheless prove useful to ask foreign investors to complete an online survey 

(perhaps anonymously) to identify how SAGIAôs services can be further improved.  

However, it is insufficient to merely amend the legal provisions dealing with FDI and 

improve the licensing process, especially by promoting good governance through transparent 

and rule-based procedures. Legal reforms must also facilitate economic development, as 

analysed next. 

 

4.3.2 The Economic Framework 

 

As discussed in Chapter two, easing regulatory restrictiveness may promote FDI. However, 

the economic framework also significantly impacts the success of any legal reforms designed 

to attract and maintain FDI. Legal reforms must, therefore, go hand in hand with prudent 

economic policies in order to promote growth and development. As emphasised in the 

Introduction, as well as in section 4.2 of this Chapter, diversification of SAôs economy is a 

core economic policy to realise long-term economic growth and overcome ñthe paradox of 

plentyò (i.e. the resource curse) and thus negative development implications.
811

 SA must 

engage in strategic industrial planning and pursue ña comprehensive development strategyò 

and select the right projects.
812

 The 10th Development Plan focuses on private sector 

development, particularly in the fields of finance, tourism, transport, engineering, 

                                                
809 SAGIA, 'Services Manual', 7th ed, 2019, 1-158 <https://sagia.gov.sa/media/1104/sagia-investment-manual-

7th-edition-jan-2019-final.pdf> accessed 20 January 2020. 
810 Invest Saudi, 'Investor Guide', 2019, 1-100 <https://investsaudi.sa/media/1286/invest-saudi-investor-guide-

brochure.pdf> accessed 20 January 2020. 
811 C. Cater, 'The Resource Curse and Transparency', in B. Currie-Alder et al (eds), International Development: 

Ideas, Experience, and Prospects (OUP 2014) 396. 
812 Abdelkarim n 723, 8. 
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communications and IT services.
813

 McKinsey & Company recommends that SA pays 

attention to finance and tourism, and suggests that SA specialises in petrochemicals, mining 

and metals, manufacturing, health care, construction and retail, and wholesale trade. They 

claim that these sectors may add 60% GDP growth by 2030,
814

 adding that the finance sector 

is crucial in encouraging private sector growth.
815

 The hospitality and tourism sector could 

potentially generate more revenue, especially since Medina and Mecca accommodate 

millions of Muslims each year.
816

 In reference to this, interviewee R noted: 

 

ñSA could much more capitalise on religious tourism in light of the fact that so many 

pilgrims visit SA each year. Money can be made from developing accommodation, 

offering specialised tours, pilgrim visas and religious souvenirs, etc.ò 

 

The metals and mining sector is also profitable because SA has significant deposits.
817

 

Manufacturing is another productive area since SA is a large market and this would enable it 

to not import as many goods from abroad, thus reducing its foreign currency expenditure.
818

 

The wholesale and retail trade are potentially fruitful sectors, especially in light of the online 

retail boom; this could create many jobs, including employment for Saudi women who could 

replace low skilled foreign workers.
819

 Health care is another area where a lot of government 

funds have been spent and this could be a critical economic growth sector.
820

 It is likely that 

the private sector will further invest in big projects, and whilst at present many jobs go to 

foreign workers, the construction sector could offer employment to Saudis and help to reduce 

the unemployment rate.
821

 

 

                                                
813 Oxford Business Group, óSaudi Arabia's new development plan shows clear commitment to education and 

the private sectorô, 2016 <http://www.oxfordbusinessgroup.com/analysis/long-game-new-development-plan-

shows-clear-commitment-education-and-private-sector> accessed 20 December 2019. 
814 McKinsey & Company n 38, vii.  
815 Ibid 10. 
816 Ibid 9. However, at the time of writing, the Covid-19 outbreak may adversely impact travel and tourism, 

including in SA: N. Ekstein, 'The Coronavirusôs Effect on Tourism Will Carry Into 2021, Experts Say', 2020 

<https://www.bloomberg.com/news/articles/2020-02-13/coronavirus-s-effect-on-tourism-will -carry-into-2021-

experts-say> accessed 14 February 2020. 
817 InvestSaudi, 'Mining & Metalsô, 2019 <https://investsaudi.sa/en/sectors-opportunities/mining-metals/> 

accessed 20 December 2019. 
818 McKinsey & Company n 38, 9. 
819 Ibid. 
820 Ibid 9-10. 
821 Ibid 10. 
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The interviewees agreed that mining, petrochemical, wholesale and retail trade, construction, 

health care and manufacturing were sectors which SA should strategically support, including 

through fostering education and excellence in the fields. Further, they explained that oil 

dependence can be reduced by investing in solar energy. In sum, it is essential that SA 

carefully reviews the reasons for choosing transport, engineering, communications and IT 

services in its 10
th
 Development Plan, as the interviewees and McKinsey & Company 

proposed a variety of new and potentially fruitful sectors.  

 

SAôs 10
th
 Development Plan proposed economic diversification through FDI which enhances 

competitiveness and technological development, as well as private and public partnerships 

and by creating technology and business incubators and industrial zones.
822

 However, as SA 

has expelled smaller foreign firms
823

 and has effectively excluded SMEs from entering into 

local strategic partnerships through the demanding licensing requirements, it may be difficult 

to develop such zones. Certainly, it is crucial to attract ñforeign firms that have a real 

potential of 'fertilizing' already existing domestic capacities rather than attracting highly 

sophisticated firms [i.e. large MNCs] with the hope of observing an unrealistic leapfrogging 

of the domestic economy.ò
824

 Otherwise, SA may not achieve the stated diversification 

objectives.
825

 

 

Further, the economic policies of privatisation and liberalisation are important, as discussed 

in Chapter two, and the negative list of closed investment sectors
826

 should be reviewed. 

Also, while privatisation has moved slowly
827

, in late April 2016 Prince Mohammed 

announced ñVision 2030ò which is to result in increased privatisation, so that the private 

                                                
822 G20, óComprehensive Growth Strategy: Kingdom of Saudi Arabiaô, 2014, 1-21, 7, 12-13, 17&20 

<http://g20.org.tr/wp-content/uploads/2014/12/g20_comprehensive_growth_strategy_saudi_arabia.pdf> 
accessed 20 December 2019.  
823 The Economist n 748. 
824 V. Amendolagine et al, óFDI and local linkages in developing countries: Evidence from sub-Saharan Africaô 

(United National Industrial Development Organization, Developing Policy, Statistics and Research Branch 

Working Paper 7/2012) 1-36, iii 

<https://open.unido.org/api/documents/4817319/download/FDI%20and%20local%20linkages%20in%20develo

ping%20countries%20-%20Evidence%20from%20sub-Saharan%20Africa> accessed 20 December 2019. 
825 J. Sfakianakis, óSaudi Arabia's Upcoming 10th Economic Development Plan is of Critical Importanceô, 

Saudi-US Trade Group, 2014 <http://sustg.com/saudi-arabias-upcoming-10th-economic-development-plan-is-

of-critical-importance/> accessed 20 December 2019. 
826 The negative list sets out which business sectors are closed to foreign investors, as further discussed above. 
827 Akoum n 714, 427. 
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sector will contribute 60% to the economy by 2030.
828

 Intended sectors to be privatised are 

health, grain storage, ports, infrastructure and education, in addition to the already planned 

privatisation of the stock exchange and Saudi electricity.
829

 Hence, ñwhat Saudi Arabia [is] 

planning was similar to the Thatcher-era privatisation of state industries in Britain in the 

1980sò, which would constitute ñthe biggest economic shakeup since the founding of Saudi 

Arabia.ò
830

 Privatisation may help SA address its public finance crisis and budget deficit and 

may improve the performances of state-owned enterprises.
831

  

However, the Financial Times is doubtful whether the proposed transformation is feasible in 

a country that is accustomed ñto the state providing it with cradle-to-grave services.ò
832

 Even 

Saudi officials have objected to the planned privatisation in an age where oil prices are low 

and valuations are likely to be affected because it risks crony capitalism, i.e. that important 

state-owned enterprises are sold off cheaply to powerful investors.
833

 Furthermore, 

privatisation goals in respect of state-owned entities have been described as too ñambitiousò, 

as these transactions are highly complex and there exist regulatory weaknesses
834

, and as 

discussed in Chapter two, privatisation schemes may not go to plan.  

 

A possibly idealistic vision is exemplified by the ambitious, but unrealised project to develop 

six industrial megacities.
835

 However, due to the 2008 global financial crisis and the drop in 

oil prices, only four of the initial six are being built
836

, namely King Abdullah Economic 

City, Prince Abdulaziz Bin Mousaed Economic City, Jazan Economic City, and Medina 

                                                
828 S. Kerr, óScepticism over privatisation in cradle-to-grave Saudi stateô, Financial Times, 2016 

<http://www.ft.com/cms/s/0/54f30e86-0d15-11e6-ad80-67655613c2d6.html#axzz4GsnJdfJe> accessed 20 

December 2019. 
829 Ibid. 
830 I. Black, óSaudi Arabia approves ambitious plan to move economy beyond oilô, The Guardian, 2016 

<https://www.theguardian.com/world/2016/apr/25/saudi-arabia-approves-ambitious-plan-to-move-economy-

beyond-oil> accessed 20 December 2019. 
831 B. Seven, Legal Aspects of Privatisation: A Comparative Study of European Implementations (Universal 

Publishers 2002) 55-57. 
832 Kerr n 828. 
833 Ibid. 
834 A. Al Omran, 'Saudi Arabiaôs privatisation goals fall short on progress', Financial Times, 2019 

<https://www.ft.com/content/40b44b66-cf30-11e9-b018-ca4456540ea6> accessed 20 January 2020. 
835 Arabian Business, 'Inside the plans for Saudi Arabia's original economic city', 2018 

<https://www.arabianbusiness.com/travel-hospitality/393498-inside-the-plans-for-saudi-arabias-original-

economic-city> accessed 20 January 2020. 
836 A. Al Omran, N. Parasie, óProblems Dog Development of Saudi Planned Cityô, WSJ, 2016 

<http://www.wsj.com/articles/problems-dog-development-of-saudi-planned-city-1454426157> accessed 20 

December 2019. 
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Economic Knowledge City.
837

  However, in 2018, another giga-project, called Neom, was 

announced.
838

 Yet King Abdullah Economic City tells a cautionary tale since it had only 

7,000 people residing there in 2018, which is still a long way off from the projected 2 million 

by 2035.
839

  One of the main issues identified with King Abdullah Economic City is that it 

lacks the óeconomic baseô, i.e. the regional area lacks the companies.
840

 As discussed in 

Chapter two, FDI is particularly attracted to areas with ñcompetitive immobile assetsò and 

while an infrastructure, as built by these projects, is one of these assets, the local population 

must possess the requisite skills and there must exist supply networks and already established 

companies.
841

 Hence, there must already exist local know how to support growth in the 

sectors which are meant to be developed, including by FDI. 

 

Another issue in relation to the intended megacity business hubs is identified by Mr Maclean, 

the head of CBRE Middle East, a real estate company, who states that, ñ[t]he key weakness is 

that it canôt be done on a national basis alone, they have to embrace international companies 

as well. The Saudis have to radically overhaul the way foreign institutions and businesses 

can set up shop there.ò
842

 Several interviewees recommended that a free zone should be 

created, such as in the UAE, where no taxes are charged. SA could turn the megacities into 

free economic zones, as a stepping-stone to build its economic basic and to attract more 

foreign investors, including SMEs. However, as pointed out in Chapter two, section 2.2, just 

like DTTs, a free zone enables foreign investors to repatriate profits, thereby depriving SA of 

essential tax income and this may not promote SAôs development.  

 

It was also suggested by the interviewees that more business support services should be made 

available, so that they become more efficient and can compete domestically, regionally and in 

the long-term internationally.  

 

                                                
837 EY, 'Economic cities - opening vistas of growth in the Kingdom of Saudi Arabia', 2015, 1-26, 6 

<https://www.ey.com/Publication/vwLUAssets/ey-economic-cities-wave-of-growth-in-saudi-arabia/$FILE/ey-

economic-cities-wave-of-growth-in-saudi-arabia.pdf> accessed 20 January 2020. 
838 B. Bostock, 'Everything we know about Neom, a 'mega-city' project in Saudi Arabia with plans for flying 

cars and robot dinosaurs', Business Insider, 2019 <https://www.businessinsider.com/neom-what-we-know-

saudi-arabia-500bn-mega-city-2019-9?r=US&IR=T> accessed 20 January 2020. 
839 Al Omran n 834. 
840 Ibid. 
841 UNCTAD, Investment and Technology Policies for Competitiveness: Review of Successful Country 

Experiences (UN 2003) 28. 
842 Al Omran and Parasie n 836. 
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Interviewee I stated ñstrong partnerships should be developed between the public and 

private sector, particularly for the provision of public services, public assets and 

public infrastructure. That way risks can be shared, and efficiencies can be gained.ò 

 

The 2019 Investor Guide offers various incentives to foreign investors who train locals and 

for R&D projects, namely employment support and financial incentives.
843

 These are 

important strategies which may help with reaping the benefits of FDI, as discussed in Chapter 

two. However, the guide does not clarify what financial incentives are being offered in 

respect of R&D projects and the criteria for seeking this financial incentive. In light of the 

fact that SA wants to create technology and business incubators and industrial zones, it could 

reward foreign investors who team up with local businesses in order to carry out R&D, 

including by reducing the corporation tax rate for returns generated from Saudi patents. A 

similar approach is being employed by the UK, which lowers the corporation tax rate for 

enterprises which generate returns from patents under the Patent Box scheme.
 844

 

 

 

 

 

4.3.3 The Societal Framework 

 

As the global economy has been digitalised and developed countries have become knowledge 

economies, SA faces challenges because of its workforce. Only a small percentage of SAôs 

total population makes up its workforce, namely 5.7 million work out of the 32.5 million.
845

 

Female workforce participation, despite having increased, is still low at 22%
846

 and may 

undermine SAôs development and economic growth.
847

 A 2015 Report by McKinsey & 

Company informs that productivity between 2003 and 2013 was only 0.8% showing that SA 

                                                
843 Invest Saudi n 810, 66&75. 
844 KPMG, 'EMEA R7D incentives guide', 2017, 1-72, 68-70 

<https://assets.kpmg/content/dam/kpmg/xx/pdf/2017/04/emea-rd-incentives-guide-web-04182017.pdf> 

accessed 20 December 2019. 
845 Invest Saudi n 810, 20. 
846 WB, 'Labor force participation rate, female', 2019 

<https://data.worldbank.org/indicator/SL.TLF.CACT.FE.ZS> accessed 20 January 2020. 
847 S. Verick, 'Female labor force participation in developing countries' (2014) IZA World of Labor, 1-10, 1 

<https://wol.iza.org/uploads/articles/87/pdfs/female-labor-force-participation-in-developing-countries.pdf?v=1> 

accessed 20 January 2020. 
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ranks behind various emerging nations.
848

 The reason for this is that SA has development 

issues and people often lack formal education,
849

 something which was raised as a concern by 

the interviewees. The G20 reported that it is essential for SA to develop training and 

educational curricula based on international standards.
850

 

 

SAôs 10
th
 Development Plan for 2015-2019 emphasised the importance of education in order 

to create a knowledge economy.
851

 An interviewee likewise stressed how crucial it was to 

identify new growth areas within the knowledge sector and to strategically promote education 

in these fields. 

 

Interviewee D stated ñcyber capacity, for instance, cyber security is a growing area 

and developing expertise in such a sector could be very important, not only to protect 

the public, but also as a possible export niche.ò 

 

Hence. SA must develop educational programmes for those fields, which its diversification 

strategy has identified as strategically important. As discussed in the previous section, an 

economic base is essential and, e.g., the Neom project focuses, amongst other things, on 

creating more rain in the desert through cloud seeding.
852

  Capacity must thus be developed in 

this field, as well as in respect of climate change, as the impact which cloud seeding may 

have on SAôs environment must be carefully studied and monitored in order to prevent 

environmental harm.
853

 Education of the local workforce, specifically in those fields deemed 

strategically important for SA, is thus an essential prerequisite and important catalyst for 

economic growth and development
854

, which FDI has the potential to further enhance.  

 

Moreover, as discussed in Chapter two, section 2.2, the rise in FDI and BITs has been 

accompanied by countries opening their economies to foreign investors. However, SA is a 

                                                
848 McKinsey & Company n 38, vii. 
849 Al -Farhan n 728, 287. 
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854 J. Neal, B.L. Neal, Workforce Education at Oil and Gas Companies in the Permian Basin: Emerging 
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ñrelatively closed societyò
855

, as is apparent from its approach to granting visas. Until very 

recently SA only accepted pilgrims as visitors, or those attending an exhibition or conference 

for business purposes.
856

 The interviewees highlighted that it was very difficult to obtain a 

business visa to travel to SA. Foreign investors required an invitation from the Saudi 

government, namely from the Saudi Chamber of Commerce or the Saudi Ministry of Foreign 

Affairs or from the Ministry of Interior. However, a government visa was only granted if the 

investor had a meeting with government personnel, which was not always easy to arrange. 

Alternatively, the other option was to obtain an investment visa through the SAGIA, but this 

was only possible once an investment licence had been granted.  

 

Prospective foreign investors could not simply apply for a tourism visa before deciding to 

make an investment. It was unsurprising that this closed-off approach was considered an 

obstacle to trade by the interviewees. However, since 2013, tourist visas can be issued and in 

2014, a new Tourism Regulation (adopted by virtue of Royal Decree No. 2 dated 

09/01/1436H) was adopted and which entered into effect in May 2019.
857

 Also, business 

visas are now issued within 24 hours and general business managers are granted visas before 

the commercial registration.
858

  

 

SA has not only relaxed its laws in respect of visiting, in 2019 it reformed the way in which it 

grants permanent residencies.
859

 Prior to 2019, investor-class visas only conferred limited 

residency (the so-called iqama).
860

 SA thus did not encourage permanent settlement and even 

a person who met the various conditions - such as having lived in SA for ten years ï was not 

guaranteed that s/he will be granted citizenship.
861

  Hence, SA failed to communicate the 

message that it wants to permanently attract entrepreneurs, which rendered it a less appealing 

                                                
855 A.A.E.A. Sallam, M. Hunter, óWhere is Saudi Arabian Society Heading?ô, The Nordic Page, 2013 
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856 The Economist, óWish you were hereô, 2014 <http://www.economist.com/news/middle-east-and-
africa/21607898-can-kingdom-attract-more-visitors-wish-you-were-here> accessed 20 December 2019. 
857 J. Bassi, O. Wasfi, óThe New Tourism Law and Saudi Arabiaôs Renewed Commitment to Tourismô, Al 

Tamimi & Co, 2016 <https://www.tamimi.com/law-update-articles/the-new-tourism-law-and-saudi-arabias-
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1.1573622585766> accessed 20 January 2020. 
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No.6/2014, 1-12, 3 <http://cadmus.eui.eu/bitstream/handle/1814/32147/GLMM%20ExpNote_06-

2014.pdf?sequence=1&isAllowed=y> accessed 20 December 2019. 
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place to do business. However, under the new ñprivileged iqamaò, foreigners, including 

investors, can now obtain a residency which allows them to purchase property and conduct 

business without a local sponsor if they pay a one-off fee of SR 800,000 (approximately 

£163,500) or renew their premium residency and pay SR 100,000 (approximately £20,400) 

each year.
862

 SA should also consider granting permanent residency to those, who invest £2 

million for five years in Saudi Arabian government bonds, share capital or loans for five 

years or to those who invest £200,000 and set up a business which creates full-time 

employment for two locals for five years, as the UK has done.
863

 

Apart from SA adopting a more open approach to the grant of visas and thereby creating a 

more open society, the cultural framework, i.e. ña community's customs and moral rulesò
864

 

impact the FDI environment, as discussed next. 

 

4.3.4 The Cultural Framework  

 

Chapter three highlighted that the customary international minimum standard is rooted in the 

idea of preventing serious cases of impropriety by the host state, such as denying justice or 

taking property outright. Treatment standards found in IIAs, especially BITs, have widened 

what actions contravene the idea of good governance. As identified in the Introduction, 

predictable, clear and coherent rules, adherence to rule of law tenets, including non-

discrimination, effective legal remedies and transparency and anti-corruption efforts are all 

essential in order to create an FDI environment characterised by good governance. However, 

in the Middle East, including SA, favouritism (which is called ñwastaò) is rife and culturally, 

there exists a propensity to benefit relatives and friends.
865

 For instance, foreign investors are 

habitually charged higher oil prices by the government whilst their Saudi competitors receive 

a discount.
866

 This type of favouritism is also a factor when public tenders are awarded.
867

 

                                                
862 Bloomberg n 859.  
863 R. Neate, 'Sharp rise in number of super-rich prepared to invest £2m for UK visa', The Guardian, 2018 
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<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/834084/Tier

_1__Entrepreneur__Policy_Guidance_-_V_1019.pdf> accessed 20 December 2019. 
864 M.S. Hamilton, G.W. Spiro, The Dynamics of Law (4th ed, Routledge 2008) 6. 
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Development Institute, 2007) 1-221, 22 <https://www.die-gdi.de/uploads/media/Studies_30.pdf> accessed 20 
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However, the literature highlights that favouritism has a very negative effect on the business 

climate; it can suppress economic development and good governance.
868

 It is, therefore, vital 

that governance is improved by promoting the rule of law, strengthening transparency and 

accountability within public administration, credibility within government and the judiciary, 

building public trust, developing legitimacy and working to curb corruption.
869

 Without these 

measures, powerful foreign investors may exploit weak institutional structures and thereby 

harm SA's development.
870

 

 

Judicial independence and upholding the rule of law is particularly crucial to combat ówastaô 

and strengthen good governance, especially the tenet that everyone is treated equally before 

the law, as pointed out by the foreign investors. SA has recognised the importance of judicial 

independence.
871

 Article 46 of the Basic Law of Governance 1992 provides that ñthe 

judiciary shall be an independent authority.ò
872

 Similarly, Article 5 of the Law of the 

Council of Ministers proscribes that ministers interfere in judicial affairs, though stipulates a 

caveat.
873

 The Law of the Board of Grievances also affirms that the Board is independent.
874

 

Notwithstanding this, Amnesty International reports that Saudi Arabian justice is 

characterised by suspense, arbitrariness and secrecy.
875

 The laws which guarantee judicial 

independence may thus not be very effective. Moreover, there is a marked difference between 

enacting laws and enforcing them. Nonetheless, as observed by Al-Falaj, ñ[t] here shall be no 

power over judges in their judicial function other than the power of the Shariah.ò
876

 

 

Furthermore, SA should increase transparency in order to overcome adverse development 

outcomes, including those associated with the resource curse.
877

 Otherwise, the danger is that 
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foreign investors may continue to perceive that doing business can be influenced by untoward 

business practices, including bribes, which negatively impacts the investment environment. 

The Transparency International Corruption Perceptions Index 2019 only ranked SA 51 

globally and gave it 53 out of 100 points.
878

 The interviewees also considered transparency 

important, as noted by interviewee B:  

 

ñSA has made efforts, for example, it has ratified the United Nations Conventions 

against Corruption and this signals that the Kingdom wants to improve accountability 

and transparency. The fact that it has also taken steps to ratify the Convention is a 

good sign.ò  

 

However, on the Government Defence Anti-Corruption Index 2019, SA still fell into Band 

E.
879

 This is a high-risk category in respect of corruption in the security and defence sector. 

SA must thus ensure that the Government Tenders and Procurement Law 2006 is strictly 

enforced
880

 in order to overcome perceptions that there exists ówasta.ô Good governance must 

also lead to public accountability, i.e. those responsible for failures must be answerable to 

government bodies, citizens and the courts.
881

 

 

Another example of insufficient transparency is in respect of available information.
882

 There 

exist limitations on freedom of speech.
883

 For instance, the media is tightly controlled, and 

whilst print media is run privately, it is publicly scrutinised and subsidised.
884

 This impacts 

the availability of information that foreign investors require to make informed investment 

decisions. Although recently, the Saudi government has become more open about economic 

topics and has discussed them with the media.
885

 Nevertheless, it is questionable that this has 

                                                
878 Transparency International, óTransparency International Corruption Perceptions Indexô, 2019 

<https://www.transparency.org/cpi2019> accessed 20 December 2019. 
879 Government Defence Anti-Corruption Index, óSaudi Arabiaô, 2019 <http://government.defenceindex.org/> 

accessed 20 December 2019. 
880 I. Alhudaithy, 'Legal Analysis of the New Saudi Procurement Regulations' (2011) ALQ, 25(1) 102-114, 103. 
881 P. Clawson, 'Middle East Economics, Societies', in B. Rubin (eds), The Middle East: A Guide to Politics, 

Economics, Society and Culture (Routledge 2015) 147. 
882 Ibid. 
883 Freedom House, óFreedom in the World 2018 (Saudi Arabia)ô <https://freedomhouse.org/report/freedom-

world/2018/saudi-arabia> accessed 20 December 2019. 
884 J. Green, N.J. Karolides, Encyclopedia of Censorship (Facts on File Inc 2005) 494. 
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any real impact on the investment environment. Efforts have to be made with respect to freely 

accessing information and expressing constructive criticism. Reports, studies, legal decisions 

and patent applications have to be published and accurate data and statistics have to be 

compiled and evaluated. This is because investment decisions are based on development 

indicators, studies and facts.  

 

Additionally, SAGIA could set up a new department entrusted with generating relevant and 

accurate data and statistics for foreign investors, including an annual investment report. This 

department could work in collaboration with the Saudi General Authority for Statistics.
886

 In 

the UK the Office for National Statistics (ONS) publishes Business Investment Statistical 

bulletins, the government releases trade and investment statistics and UK Trade and 

Investment (UKTI) publishes an annual investment report.
887

 This data is impartially 

produced, without political influence.
888

 All of these measures will require a shift towards a 

culture of transparency, which may help improve the FDI framework in SA. However, there 

exists also interaction between culture and religion and the next section provides an overview 

of the Sharia and its role in the Saudi legal system. 

 

4.4 SAôs Islamic Legal System and Fundamental Commercial Sharia 

Tenets 

 

The Saudi investment climate is shaped by the Sharia and this section provides an overview 

on the general concept of the Sharia. It is explored why SAôs Islamic legal system and 

important commercial Sharia tenets may be controversial for foreign investors seeking a 

business-friendly and stable investment climate. It is argued that this is primarily attributable 

to the fact that SA is an Islamic state and its Saudi legal system is greatly different from 

Western legal systems where the laws are secular.
889

 In contrast, in SA the FDI framework is 

                                                
886 Saudi General Authority for Statistics, 2016 <http://www.stats.gov.sa/en> accessed 20 December 2019. 
887 UK Trade & Investment, óInward investment report by UKô, UK Government, 2015 

<https://www.gov.uk/government/publications/ukti-inward-investment-report-2014-to-2015> accessed 20 

December 2019: showing the number of FDI projects in the UK for 2014 to 2015. 
888 ONS, óBusiness Investment Statistical bulletinsô, 2016 

<http://www.ons.gov.uk/economy/grossdomesticproductgdp/bulletins/businessinvestment/previousReleases> 

accessed 20 December 2019; Gov.uk, óStatisticsô, 2016 

<https://www.gov.uk/government/statistics?topics%5B%5D=trade-and-investment> accessed 20 December 

2019. 
889 As discussed in see Chapter one, section 1.4. 
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affected by religious and Islamic principles which are a manifestation of the ñdivine will.ò
890

 

This section also emphasises that the Sharia could be utilised, if it was properly developed, to 

counter the adverse consequences which FDI may have on a host state
891

, such as SA.  

The most important legal source of the Sharia is the Quran, which contains the divine words 

of God.
892

 The Sunnah contains examples by the Prophet, thereby further explaining the 

Quran.
893

 Furthermore, legal analogy (qiyas) is employed. A ñsharia ruling of an original case 

[is applied] to a new case.ò
894

 In this way, SA incorporates a weak form of legal precedent 

into its judicial system, including because judicial decisions are not published (nor collected) 

and thus cannot be examined for relevance to a new case by interested parties.
895

 However, 

the 2019 Investor Guide mentions that the publication of ñcommercial cases verdictsò is ñin 

the pipeline.ò
896

 

 

The Saudi Arabian legal system follows the Hanbali School to adjudicate disputes.
897

 The 

Hanbali School is one of four main Sunni schools
898

 and draws on six books written by 

Hanbali.
899

 It does not endorse analogies to the extent, as e.g., the Hanafi School does.
900

 It 

militates away from the concept of judicial precedent, scholarly agreement (ijma) or 

secondary sources and instead favours that judges formulate their own legal reasoning 

(ijitihad).
901

 This renders the law more unpredictable and prevents a system of precedent 

being followed. Yet the Hanbali School permits that reliance is placed on rulings (so-called 

fatwas) of those accompanying the Prophet Mohammed, but only when this is really 

needed.
902

 Also, the Quran and ñreports about what the Prophet said, did, approved, and 

disapproved ofò (hadith) are more narrowly read, as a literal interpretation is employed to 

                                                
890 D.S. Clark, Comparative Law and Society (Edwar Elgar 2012) 10. 
891 As explored in Chapter two, sections 2.2. and 2.42. 
892 M.T. Us╒mǕnǭ, The Authority of Sunnah (Kitab Bhavan 2004) 6. 
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Research Methods for Islamic Researchô (2003) ALQ, 18(3), 215-249, 236. 
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135-165, 161. 
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identify legal norms.
903

 Such an approach results in rigidity and can be problematic, 

especially in the context of modern commercial disputes which may be difficult to resolve 

through ancient scriptures and reports.  

 

Also, in the past, most judges were mainly religious scholars and who thus evoked ñarchaicò 

rules, despite this sometimes resulting in an ñillogical or absurdò judgement.ò
904

 Although as 

a result of the WTO accession, SA modernised its business laws.
905

 Nonetheless, critics argue 

that judges lack technical expertise to deal with commercial disputes due to their 

predominantly religious training and that this, coupled with an otherwise slow and opaque 

legal system, undermines FDI.
906

 Judges should study Western commercial law, so that 

commercial interests are adequately safeguarded within a wider Islamic legal system 

premised on safeguarding the community. 

 

Another issue is that legal uncertainty may exist since the Sharia constitutes the supreme law 

and may override ordinary laws.
907

 This in turn raises questions about how the two are 

harmonised.
908

 However, Sharia principles which apply to the business context could be 

transposed ñinto statutory formò
909

 , thereby helping to remedy legal uncertainty to a certain 

extent. 

 

Interviewee L said that ñforeign investors often do not know much about the Sharia 

and this creates uncertainty for them, whereas when the law is found in a statute then 

it is easier.ò 

 

                                                
903 Quranic Studies, óThe Meaning of 'Hadith'ô, 2011 <http://www.quranicstudies.com/prophet-muhammad/the-

meaning-of-hadith/> accessed 20 December 2019; F. Farsy, Modernity and Tradition: The Saudi Equation 

(Routledge 2009) 37. 
904  T.W. Lippman, Saudi Arabia on the Edge: The Uncertain Future of an American Ally (Potomac Books 
2012) 27. 
905 Ibid. 
906 Reuters, óSaudi judicial reshuffle may spur stalled legal reformsô, 2013 

<http://uk.reuters.com/article/2013/01/16/uk-saudi-judiciary-idUKBRE90F14320130116> accessed 20 

December 2019. 
907 M. Kötter et al, Non-State Justice Institutions and the Law: Decision-Making at the Interface of Tradition, 

Religion and the State (Palgrave Macmillan 2015) 224-225. 
908 Ibid; see section 4.4 below. 
909 M. Ibrahim, A.H. Buang, 'Accommodating Islamic Tenets with Lessons Learnt from Muslim World in 

Maldives Commercial Laws: A Literature Review' (2016) J.ShariahLawRes., 1(1), 155-176, 161; N.K.K. Zanki, 

'Cofidication of Islamic Law Premises of History and Debates of Contemporary Muslim Scholars' (2014) IHJSS, 

4(9), 127-137, 127&134. 
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For instance, the proscription of usury ('riba'), uncertainty ('gharar') and gambling ('maysirô) 

and engaging in activities which are forbidden (óharamô)
910

 could be clarified, put on a 

statutory footing and deemed higher law which overrides other laws. In this context, it would 

need to be ensured that such a codification makes reference to the overarching values and 

morality contained in the Shariah. Hence, a balance would need to be struck between 

ensuring that Saudi laws keep abreast with economic and social changes and are aligned with 

international law standards, as discussed in Chapter three, while equally upholding and 

enforcing Sharia ethics. As pointed out by Professor Al-Jayyousi, the Sharia describes what 

constitutes a good life and advocates having a light presence on the planet and to care for 

human beings and the environment.
911

 The Sharia, if adequately developed, could, therefore, 

serve as the basis to enact an environmental Sharia stewardship model
912

,  which could 

safeguard SA's environment against harm by foreign investors. Equally, a human stewardship 

model could be promulgated, e.g. to prevent labour exploitation human rights violations. 

Such an approach could help to minimise the disadvantages of FDI, explored in Chapter two, 

section 2.4.2. If such Sharia models were developed, they may even prove advantageous 

when defending arbitral proceedings.  

 

Additionally, the SAGIA could summarise the core commercial Sharia principles and 

overarching Sharia values in the investor guide and provide illustrative examples in order to 

elucidate how these principles operate in practice and may be enforced by the courts. This 

would go some way to make the Sharia more accessible and intelligible to foreign investors, 

who may otherwise find it challenging to understand the meaning and legal implications of 

Islamic scriptures. While SAôs Islamic legal system impacts the FDI framework, other laws 

are also critical to create a business friendly FDI framework which maximises the benefits 

and minimises the disadvantages of FDI, as discussed next. 

4.5 Relevant Laws which Affect Investment Protection in SA 

 

The investment climate in SA is affected by various laws and this section focuses on 

analysing various core features of SAôs company law, capital market law, property and 

                                                
910 Ibid 155. 
911 O. Al-Jayyousi, 'How Islam can represent a model for environmental stewardship', UN Environment 

Programme, 2018 <https://www.unenvironment.org/news-and-stories/story/how-islam-can-represent-model-

environmental-stewardship> accessed 20 January 2020. 
912 Ibid. 



133 

 

expropriation laws, as well as dispute settlement mechanisms and SAôs BITs. These laws are 

considered particularly essential for improving SAôs FDI framework.
913

 Company law 

provides the vehicle through which business can be conducted, such as greenfield FDI, 

whereas SAôs Capital Market Law and relevant regulations provide the legal base to conduct 

M&As and make FPIs, which are common types of FDI.
914

 As foreign investors commit 

tangible and intangible property in a host state, they want to be assured that their property is 

safe and is treated in accordance with the Hull formula, i.e. international customary law.
915

 It 

is thus scrutinised to what extent SA has aligned its property and expropriation laws with the 

required international standard. Another important component is the dispute settlement 

mechanism, so that investment disputes can be resolved, including by placing reliance 

international agreements which permit arbitrations. Also, it must be analysed whether SAôs 

BITs strike a good balance between guaranteeing investor rights and safeguarding SAôs 

national interest.
916

 Challenges are identified in order to develop recommendations in Chapter 

six about how SA can improve its investment law framework to attract and promote FDI in a 

way which promotes long-term economic growth, good governance and development.  

 

The first two sub-sections of this Chapter thus focus on SA's corporate framework. The third 

sub-section looks at SAôs property and expropriation laws. The penultimate sub-section 

studies the available dispute settlement mechanisms and investigates which international 

agreements SA is a party to in order to evoke international arbitration. Finally, SAôs BITs are 

analysed.   

 

4.5.1 Companies Law 

 

The main way in which a foreign investor operates in a host state is through a corporate 

entity, which in the case of SA must be also in a possession of a licence issued by the 

SAGIA, as discussed in section 4.3 above. Recourse must, therefore, be made to SAôs 

Companies Law and this section seeks to identify whether a conducive business environment 

has been realised in respect of the following core features
917

: The requirements to incorporate 

                                                
913 However, other laws, such as environmental and labour laws, impact the FDI framework, as discussed in 

Chapter one, section 1.4. 
914 See Chapter two, section 2.3. 
915 See Chapter three, section 3.2.6. 
916 See Chapter two, sections 2.2 and 2.4. 
917 In light of the word restrictions, it is not possible to analyse all aspects of the SA Companies Law. 
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a company, the choice of available forms of companies, how business-friendly Company Law 

rules are, whether directors can be pursued and the extent to which a foreign minority 

shareholder is protected in circumstances when there exists a dispute with the local business 

partner, whether corporate governance is being promoted and whether companies can issue 

debt instruments and can conduct share buybacks and the impact this may have on SAôs 

economic growth. Shortcomings are identified which impede the realisation of a congenial 

business environment and these serve as a base for the improvement recommendations in 

Chapter six.  

 

The general framework of the Saudi Companies Law is based on French and Egyptian civil 

law.
918

 In 2015, a new Companies Law (CL 2015) was adopted
919

 and entered into force in 

May 2016.
920

 The CL 2015 sets out the regulatory framework for the creation and governance 

of different types of businesses that can be used by foreign investors.
921

 Limited Liability 

Companies (LLCs) are commonly used for joint ventures and these can be formed without a 

Saudi business partner, so long as the required capital of SR 500,000 (around £100,000) is 

paid, there is one to 50 shareholders and at least one manager.
922

 LLCs are comparable to 

American closely held corporations.
923

 LLCs can also be converted to joint stock companies 

(JSCs).
924

  

However, the requirement to pay around £100,000 to create an LLC is very expensive, 

especially in comparison to the approximately £30 to set up a UK limited liability (UK Ltd) 

company. This fee can act as a deterrent for foreign investors. Also, the minimum amount of 

SAR 500,000 is increased by the SAGIA for specific activities.
925

 For instance, a minimum 

capital requirement of SR 30 million (around £6.1 million) is required for LLCs for property 

                                                
918 Saudilegal, óCompanies and Partnershipsô, Saudi Arabian Law Overview, 2015 

<https://www.saudilegal.com/companies-and-partnerships> accessed 20 December 2019. 
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<https://www.dlapiper.com/en/oman/insights/publications/2015/11/new-saudi-arabian-companies-law/> 

accessed 20 December 2019. 
920 Ibid.  
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924 M. Elaraby et al, 'Saudi Arabia: New Saudi Companies Law Approved', Shearman & Sterling LLP, 2015 
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Approved> accessed 15 January 2020. 
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and service investment projects.
926

 This is not a permissive approach which promotes 

economic growth in different sectors, despite SA urgently requiring its economy to become 

more diversified. 

 

In exceptional circumstances, foreign investors may enter into a joint venture, a general 

partnership
927

 or limited partnership.
928

  For the first time, the new law permits the creation of 

a holding company (or parent company).
929

 This requires that the company either controls 

who is appointed to the board of the subsidiary or has a controlling interest of at least 50% in 

the subsidiary.
930

 Hence, foreign investors can protect their assets better since legal and 

financial liability can be limited (i.e. the parent company can direct the subsidiary to conduct 

certain activities, but when claims are made by creditors or others, only the subsidiary can be 

pursued).  

 

While JSCs are the most regulated entities, the legal conditions are no more stringent than in 

many civil jurisdictions and the costs for administering a JSC are not much higher than for 

LLCs.
931

 Also, shares held in JSCs can be freely transferred.
932

 There are closed JSCs and 

public JSCs and the latter ones are listed on the Tadawul, i.e. the Saudi stock exchange.
933

 

The share capital minimum for JSCs was set at SAR 2,000,000 (around £400,000), but the 

2015 changes decreased this amount to SAR 500,000 (around £100,000).
934

 Yet when the 

SAGIA grants a licence, the minimum capital requirement for certain JSCs can be higher, as 

is also the case in respect of LLCs.
935

 This is not the most welcoming approach and does not 

encourage FDI. It ensures that only large corporations are attracted.  

                                                
926 Ibid. 
927 CL 2015, Article 17. 
928 CL 2015, Article 3; SAGIA, óCompany Lawsô, (undated) 1-5, 3; S. Al-Ammari, G. McLeod, óSaudi Arabia: 

Special Report: The New Saudi Companies Lawô, Mondaq, 2016 
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It contravenes the concept of non-discrimination to impose higher capital requirements on 

foreign investors. In the UK no difference is made when foreign and domestic investors form 

companies.
936

 The SAGIA should reduce the share capital requirements, so that foreigners are 

treated equal to locals. Consequently, the capital requirements for specific FDI projects 

should be done away with. 

 

Prior to the new law, the principle of separate personality and limited liability, which 

precludes that the corporate veil can be pierced in most circumstances, was not as strongly 

established.
937

 However, this is no longer the case, though the LLC is considered 

automatically dissolved and the managers, including the auditors, can be criminally pursued 

for failing to make required announcements and taking the correct actions.
938

 Strengthening 

separate personality and limited liability principles is advantageous for foreign investors. 

 

Nonetheless, foreign investors may be deterred from assuming directorship roles since 

criminal liability and fines can be imposed for many different acts and omissions, including 

for ones which do not necessarily amount to criminally reckless behaviour on the part of 

directors. For instance, directors can be criminally pursued for not preparing meeting 

minutes.
939

 This appears to be a draconian approach. Also, no mens rea is required, so that 

directors can be convicted simply for having committed the relevant actus reus.
940

 This is not 

business friendly. It reflects the underlying approach to draft numerous laws without 

stringently enforcing them, while issuing warnings.
941
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Dentons, 2016 <http://www.dentons.com/en/insights/alerts/2016/may/19/saudi-arabia-officers-and-directors-

liability-under-the-new-companies-law> accessed 20 January 2020. 
940 Ibid. 
941 Ibid. 



137 

 

Moreover, Saudi company law accommodates stakeholderism to a certain extent since the 

interests of third parties should be recognised by the directors.
942

 Also, public JSCs have to 

comply, e.g. with Article 22(4) of the Corporate Governance Regulations 2018, which 

expressly requires a written policy that describes the relationship between the company and 

the stakeholders. However, apart from this, there is no express duty, except to avoid that third 

parties suffer damage, so that the main duties are owed by the directors to the company, as 

well as the shareholders.
943

 Yet directorsô duties have only been spelled out for JSCs and the 

Corporate Governance Regulations 2018 further detail duties for public JSCs.
944

 Nonetheless, 

directors of other forms of companies can be pursued for mistakes in respect of performing 

their duties.
945

 The company, shareholders, creditors and other third parties can pursue civil 

claims or claims based on the Sharia against the directors when they have suffered damage 

because of these breaches by the directors.
946

 In the future, SA should consider imposing 

directorsô duties on all company directors, so that civil proceedings (or criminal proceedings 

when directors have acted particularly recklessly) can be brought against directors.
947

 Such an 

approach would further promote good corporate governance. Once an improved corporate 

governance framework is established, it may no longer be necessary to have a separate 

regulatory system for foreign investors. Instead, oversight could be exercised purely through 

company law and other relevant laws and regulations which may apply to particular industry 

sectors.  

 

Minority shareholders can rely on Sharia principles when directors have engaged in conduct 

which is illegal or ultra vires.
948

 While the CL 2015 spells out various shareholder rights, e.g., 

                                                
942 CL 2015, Article 78. 
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to receive profits when distribution takes place,
949

 issues can arise because of the ownership 

structure of companies, religious customs and the political and legal system.
950

 For instance, 

Article 127 of the CL 2015 enables directors to set the date when profits are distributed, but 

fails to specify in which timeframe dividends should be paid, thereby allowing the payment 

to be delayed.
951

 This makes it risky for foreign investors to own companies jointly with 

Saudi nationals if the directors are locals. Shareholders can also not request the board of 

directors to convene a general meeting and cannot partake in decision making through 

modern means of communications, such as post or email.
952

 Minority shareholders are thus 

insufficiently protected and are controlled by the majority.
953

 

 

Moreover, it falls upon the company to bring a claim when a detrimental act has been 

committed, but this has to be decided at the general meeting, enabling majority shareholders 

to exercise total control.
954

 This is problematic since it is often required that the majority of 

the shares are owned by locals.
955

 In contrast, the UK allows individual shareholders to file 

claims for unfair prejudice or derivative claims on behalf of the company or to petition 

equitable winding up.
956

 However, shareholders with at least a 5% stake can ask the Saudi 

Ministry of Commerce and Investment (MOCI) to investigate whether the corporation acted 

incompetently or has committed fraud, though it would be better if additionally shareholders 

could join together to make up 10% to request this.
957

  

 

Moreover, shareholders of public and closed JSCs have seen their minority protection rights 

slightly improved. They can determine who should be a board member and part of the 

separate audit committee in accordance with their respective shareholding and can bring 

proceedings against directors, including by requesting an investigation if they have a 5% 
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stake.
958

 Still courts struggle to deal with minority shareholder cases since they are 

inexperienced and unfamiliar with important standards and criteria
959

, which as discussed in 

section 4.4 stems from judges being primarily trained in Islamic jurisprudence, as opposed to 

Western commercial law. A failure to adequately protect minority shareholders has an 

adverse effect on the investment environment and renders investments in Saudi companies 

less attractive for foreign investors. 

 

However, steps have been taken to improve corporate governance. The Corporate 

Governance Regulations 2018 spell out various principles for closed JSCs which are designed 

to heighten transparency and reinforce managerial discipline
960

, which in turn is likely to 

promote investor confidence. Corporate governance has also been strengthened for JSCs by 

virtue of the CL 2015 imposing new conditions, e.g. that the chairman can no longer be 

appointed for another executive role.
961

  

 

Moreover, JSCs can issue debt instruments, including Islamic bonds (sukuk), and can 

mortgage or purchase their own shares.
962

 The latter could prove problematic since it may 

undermine the financial standing of companies.
963

 Share buybacks result in the share price 

being artificially pushed up and capital being misallocated by directors, who are normally 

rewarded for realising a higher share price.
964

 It is much more prudent for directors to invest 

capital in enhancing the knowledge base and productive capabilities of their company.
965

 

Otherwise, a debt bubble may be fuelled and following an economic crash, the corporate debt 

may result in ongoing economic malaise for SAôs economy, i.e. SAôs long-term economic 
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growth prospects may suffer.
966

 Also, overly risky debt instruments, as well as share 

buybacks, may contravene the Sharia concept of óghararô, which outlaws excessive risk.
967

 

While the CL 2015 is a marked improvement to its predecessors, further steps could be taken 

in order to make SA more investment friendly and promote long-term economic growth in 

SA. Local companies can also raise capital through other means, as discussed next. 

 

4.5.2 Capital Market Law 

 

As discussed in Chapter two, sections 2.3.1 and 2.3.4, foreign investors can make FPIs or 

merge and acquire companies in the host state and the local company can thereby raise 

capital or may develop its productive capabilities. Business activity is thus being facilitated 

through capital market transactions - i.e. FPIs and M&As - and this necessitates a capital 

market where equities, debt, bonds (e.g. ósukukô), commodities, derivatives, etc. are traded.
968

 

However, SAôs capital market is relatively undeveloped
969

 and capital market transactions for 

foreign investors are severely restricted by virtue of the Rules for Qualified Foreign Financial 

Institutions Investment in Listed Shares 2015 (RQFFI 2015). This section examines to what 

extent the Saudi capital market has been developed and particularly examines restrictions in 

respect of FPIs and M&As. This is done in order to answer in Chapter six how SA can 

improve its investment law framework in order to promote FPIs and M&As ï forms of FDI - 

in a way which leads not only to economic growth, but also development. It is argued that a 

robust legal system which embeds good governance practices, particularly by enhancing 

transparency through disclosure requirements and improved information quality, especially 

accounting standards, is essential to improve the Saudi capital market.
970

 Furthermore, SAôs 

overly restrictive approach in respect of M&As an FPIs may curtail the potential which these 

types of FDI may have. 
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The history of the Saudi Arabian capital market is relatively short and dates back to the 

creation of a Ministerial Committee in 1984 and the Saudi Share registration scheme in 

1985.
971

  In 1990, an automated trading system was launched and in 2001 electronic 

settlements and clearance began.
972

 Nonetheless, between 1980 and 2003, there was only one 

Initial Public Offering (IPO) and foreign portfolio investors could not purchase stocks that 

were offered for the first time.
973

 The benefits of IPOs, namely for companies to raise capital 

at a reduced cost from financial markets, were foregone.
974

 

 

In 2003, the Capital Market Law was adopted in order to set out rules for trading securities, 

thereby conferring protection on investors.
975

 Nearly all of the rules therein contained, apart 

from prohibited non-Islamic dealings, were transposed from US law
976

, ensuring a modern 

set-up. In 2004, the Capital Market Authority (CMA) was created, which replaced the Saudi 

Arabian Monetary Agency (SAMA).
977

 The CMA is responsible for developing and 

regulating the capital market, issuing regulations and rules and to create a conducive 

investment climate.
978

 In 2006, the Tadawul (the stock market) was formed.
979

 In 2007, the 

M&A  Regulations were issued for publicly listed companies on the Tadawul and these 

Regulations, as well as the updated 2017 M&A Regulations, provide that M&As can be 

made.
980

 However, even by 2018, just one acquisition had taken place, highlighting that the 

public M&A market is still undeveloped
981

 and the economic benefits of public M&As are 

foregone. As discussed in Chapter two, a well-developed financial market attracts FDI, 

especially since globally most FDI came from international M&As.
982
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Despite the opening of the capital market to foreign investors in 2008, foreign investors were 

only allowed to enter into SWAP agreements.
983

 Hence, under the Capital Market Law only 

Saudi companies can apply, though local intermediaries can enter into SWAP agreements 

with foreign investors, so that they can indirectly own shares.
984

 This is not the most 

permissive approach towards FPI.  

 

Also, it was only in 2011 that Listing Rules were adopted.
985

 Listing standards are critical to 

safeguard investors against corporate abuse and malfeasance and to promote capital market 

efficiency.
986

 The late adoption of these corporate governance standards may be one reason 

why it has been reported that market manipulation and speculative trading are ñwidespread 

throughout the Middle East.ò
987

 Although Article 50 of the Saudi Capital Market Law and 

Article 2 to 10 of the Market Conduct Regulations 2003 prohibit insider dealing and other 

related practices, such as disseminating untrue statements.
988

 The Listing Rules were updated 

in 2012 to improve the regulatory framework.
989

 However, disclosure requirements are not 

yet stringently adhered to and SA still uses its own accounting standards for disclosure 

purposes.
990

 A lax approach towards disclosure goes against the idea that there should exist 

transparency. Also, a non-harmonised approach in respect of accounting standards 

undermines óinformation quality.ô
991

 It highlights that there exist governance issues which 

make it more difficult to attract FPI to SA. 

 

SA will also find it difficult to attract FPI since it has additionally curtailed the ability of 

foreign investors to directly invest at the Tadawul. The RQFFI 2015 only permit qualified 
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foreign investors (QFIs)
992

, who can satisfy onerous requirements, to directly invest at its 

stock exchange.
993

 QFIs are banks, brokerage and securities firms, fund managers and 

insurance companies.
994

 For instance, these institutions have to be subjected to regulatory 

scrutiny in a country where there exist a prudential oversight regime and the CMA issues a 

list with approved jurisdictions.
995

 Additionally, these institutions have to manage at least 

assets worth SAR 18,750,000,000 (approximately £3,283,280,956), though the Authority can 

reduce this amount to SAR 11,250,000,000 (approximately £1,970,008,333.24).
996

 Moreover, 

these institutions have to possess at least five years of experience in securities activities and 

investment.
997

 Resultantly, equity markets effectively remain closed for many foreign 

investors, highlighting SAôs pre-occupation with attracting MNCs, which may not promote 

SAô s development, as discussed in Chapter two.  

 

Also, the ability of QFIs to invest in publicly listed companies has been severely restricted:998 

QFIs can only invest up to 5% of the shares of any issuer. An approved client of a QFI can 

have no more than 5% of the shares of any issuer. All foreign investors combined cannot own 

in aggregate more than 49% which includes interests under swaps in a listed firm.  

 

Other limitations exist, e.g., only 20% can be held by a QFI in a firm.999 This may not 

incentivise foreign investors to bring their expertise to SA. One of the advantages of FDI, 

namely, to build internationally competitive businesses, may be foregone. Also, in aggregate 

QFIs cannot own more than 10% of the stock market value, including swap agreements.
1000

 

Hence, Saudi companies are restricted from raising finance and the full growth potential, 

which equity market holding can offer, is unlikely to be realised.1001 SA may, therefore, lag 
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behind regional competitors and other emerging markets, which have higher stock market 

capitalisation to GDP ratios.1002 

 

Nonetheless, liberalisation of SAôs capital market may not only yield positive effects. 

Research suggests that this can lead to increased volatility.
1003

 International stock market 

interdependence increases and exposes SAôs stock market to global market overreactions.
1004

 

SAôs rather cautious approach towards liberalising its previously closed equity markets may 

dampen these possibly adverse effects.
1005

  

 

The RQFFI 2015 are, therefore, best view as a stepping stone for SA to become more 

internationally integrated into capital markets.
1006

 Yet SAôs non-inclusion in the emerging 

market MSCI indexes, let alone the EAFF index for developed countries
1007

 sends out the 

message that SAôs capital market is not developed enough.
1008

 It is an implicit signal of the 

financial investment climate in SA. SA needs to work on achieving inclusion in the emerging 

market index at the very least, as this is likely to make it easier to attract FPI. 

 

Another governance related issue is that the RQFFI 2015 are not aligned with the IR 2014, as 

the latter provide that foreign investors can buy foreign, local or joint investment entities or 

acquire a shareholding in them, so long as the SAGIA has consented to this, and this accords 

with the FIA 2000 and Regulations.
1009

 Although the FIA 2000 and IR 2014 omit to detail the 

procedure for M&As. The IR 2014 appears to guarantee a rather unfettered right to merge 
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and acquire Saudi businesses, which is arguably very significant.
1010

 However, the RQFFI 

2015 adopt a much narrower approach, which conflicts with the IR 2014. In particular, 

Article 21(1)-(7) of the RQFFI 2015 prevents foreign takeovers. Although GCC entities have 

a slightly better chance to merge and acquire Saudi businesses if the CMA consents.
1011

  

SAGIA should publish guidance which details the procedure to merge or acquire businesses, 

including information about the types of companies which can be merged or acquired in light 

of the restrictions in the RQFFI 2015 for publicly quoted companies. Additionally, provisions 

could be included in the FIA 2000, which confirm that two or more businesses can be merged 

and that an investment entity can be divided into two or more entities once the SAGIA has 

consented to this.
1012

 Hence, predictable, clear and coherent rules should be adopted in order 

to strengthen the rule of law in respect of M&As, as such good governance measures are 

likely to increase investor confidence.
1013

  

 

Without such measures, it is questionable that there will be M&As and the potential benefits 

of cross-border M&As will be largely foregone.
1014

  

Interviewee J said that, ñSA loses out because when a foreign investor can acquire a 

local business then it often brings its knowledge and its technology and operative 

mechanisms.ò 

Also, SA may not be able to compete with other regional competitors and emerging 

markets.
1015

 SA may miss out on an essential ñtool for economic development.ò
1016

 This is 

corroborated by the interviews. It was remarked that not having the option to acquire or 

merge with businesses was unattractive from an investment perspective. It means that foreign 

investors have to develop a new customer base, create a brand name and build knowledge 

about the local market, as opposed to being able to tap directly into the market. In contrast, 

the UK has adopted a more open approach with less restrictions on foreign shareholdings (as 

discussed in Chapter five), whereas SA is fearful that this may result in a loss of control over 
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crucial industries.
1017

 However, M&As may also lead to local firms being crowded out or loss 

of employment, as discussed in Chapter two, possibly further explaining SAôs protectionist 

approach. 

 

In light of SAôs cautious approach towards M&As, a middle way would be for SA to allow 

foreign M&As in sectors in which domestic companies still lag behind and which are 

considered essential to realise SAôs diversification objectives as detailed in its national plans. 

These companies are still arguably attractive since ñgo-it-alone expansions into foreign 

markets have produced some spectacular failures.ò
1018

 SA could thus further improve 

important aspects of its Capital Market Law framework in order to attract and promote FPI 

and M&As. Investor confidence is also reinforced through property and expropriation laws, 

which the next section studies. 

 

4.5.3 Property and Expropriation Laws 

 

Foreign investors will want to be assured that their investments are secure, and this is 

arguably their most significant concern when deciding whether to invest.
1019

 This section, 

therefore, examines to what extent foreign investors are afforded property rights and 

protection against expropriation in accordance with the customary Hull formula (discussed in 

Chapter three) in respect of their investments. While foreign investors can own businesses 

jointly with Saudi nationals or by themselves or with other foreign investors,
1020

 this right is 

qualified by Article 5 of the FIA 2000, which provides that the extent shall be set out in 

directives and regulations. However, it has not been clarified what these regulations and 

directives are, causing legal uncertainty. As discussed in the Introduction, good governance is 

closely related to fundamental rule of law tenets and in this case, the issue is that the legal 

provision is not clear and predictable. Another problem is that Article 7 of the FIA 2000, 

which allows that capital can be sold, transferred and utilised without restrictions, omits to 

address whether this extends to movable property and IPRs. Resultantly, only immovable 

                                                
1017 D. Parker, D.S. Saal, International Handbook on Privatization (Edward Elgar 2003) 121. 
1018 D. Faulkner et al, The Handbook of Mergers and Acquisitions (OUP 2012) 287. 
1019 Shan n 33, 47. 
1020 FIA 2000, Article 5, ER 2000, Article 4. 



147 

 

property and profits are freely disposable, which may deter foreign investors from investing. 

Such an approach is difficult to justify in an age where IPRs can be extremely valuable.
1021

 

 

Another shortcoming is that real estate can only be owned if  this is required to carry out the 

business activities.
1022

 The interviewees stated that making ownership dependent on the 

business project goes against the idea of property.  

 

Interviewee P said ñone has to apply to the Ministry of Interior to get a license when 

one wants to buy property to house staff and for business activities, but in many other 

countries around the world there are no such requirements. Any foreigner can 

acquire property irrespective of a visa or licence or a business.ò 

 

Also, real estate transactions can be challenging, as there exist many restrictions, which 

depend on whether property is owned by non-GCC investors, as opposed to companies which 

are jointly owned by GCC nationals and non-GCC investors and there exist stringent ñanti-

frontingò regulations, i.e. foreign investors cannot use GCC investors to get around the 

conditions imposed on non-GCC investors.
1023

 Some of the interviewees considered it 

problematic that property could not be sold for five years, even when the licence was not 

renewed or a foreign investor wanted to stop the business and sell up. Foreign investors 

should be allowed to sell their property, but a property speculation tax could be imposed 

when this is done within five years of the acquisition.  

 

Moreover, foreign investors can only acquire personal residences if the Ministry of Interior 

issues a permit and they are legal residents.
1024

 However, any conditions can be waived, as 

the authorities have broad discretionary powers.
1025

 Such an approach introduces arbitrariness 

                                                
1021 C. Greenhalgh, M. Rogers, Innovation, Intellectual Property, and Economic Growth (Princeton University 

Press 2010) 156. 
1022 FIA 2000, Article 8; Regulation of Ownership and Investment in Real Estate by Non-Saudis, Article 2. 
1023 J. Scott et al, 'Overview of Saudi Real Estate Laws and Practiceô, Al Tamimi & Co, 2018 

<https://www.tamimi.com/law-update-articles/overview-of-saudi-real-estate-laws-and-practice/> accessed 20 

January 2020. 
1024 Regulation of Ownership and Investment in Real Estate by Non-Saudis, Article 2. Although, as discussed in 

section 4.3.3, there now exists a óprivileged iqamaô (a permanent residency) and property can be purchased, 

though a significant sum has to be paid for this. 
1025 A.B.M.A. Al -Khail, óRulings on Non-Saudis Ownership of Real Property, A Comparative Studyô, Riyadh, 

undated, 200-230, 230. 



148 

 

and erodes transparency. A better approach would be to automatically permit foreign 

investors to purchase personal residence.  

 

Furthermore, the requirement to develop large-scale real estate developments within five 

years from the purchase could be relaxed.
1026

 When land is used to construct buildings as part 

of the licence grant, the project has to be for at least SR 30 million (approximately £5.25 

million), though the amount can be amended by the Council of Ministers.
1027

 This amount is 

too high and acts as a deterrent for small to medium sized foreign investors. Attracting SMEs 

is important, particularly technology firms, since they are often more flexible and can expand 

more quickly.
1028

 Multinational SMEs spend on average more on R&D than local SMEs 

which enhances their technical efficiencies.
1029

 Research found that Japanese SMEs had 

actively engaged in FDI.
1030

 Accordingly, SA should adopt a more permissive approach 

towards land ownership by SMEs. It could thereby generate revenues if it introduced a real 

estate tax.
1031

 

 

Furthermore, foreign investors and non-Saudi personnel have to be sponsored by the licensed 

entity.
1032

 In the past, it has not always been easy to obtain work permits.
1033

 Fundamentally, 

the right of property should not be dependent on a work permit, as in most countries property 

can be owned by foreigners. At least foreign investors, as opposed to tourists, ought to enjoy 

full property rights, including to hold real estate for investment purposes. 

 

In 2019, the US Department of State noted that it is unaware that there were any cases of 

nationalisation or expropriation without sufficient compensation.
1034

 Nevertheless, there have 
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been complaints that investment licences have been annulled without an explanation, thereby 

forfeiting investments.
1035

 Article 11 of the FIA 2000 makes clear that a court order is 

required to partially or totally confiscate property. This can only take place when the public 

interest mandates this and equitable compensation is paid. Nonetheless, a court order does not 

per se protect foreign investors, as it is not clarified what is in the public interest, neither 

what can give rise to total and partial confiscation. It should be stipulated that expropriation 

cannot be arbitrary or discriminatory and that a due process has to be followed. It could be 

clarified that ñcompensation [is] equivalent to the true economic value of the expropriated 

project at the time of expropriation, estimated in accordance with the economic situation prior 

to any threat of expropriationò and that compensation must ñbe paid as soon as the said 

[expropriation] decision is taken.ò
1036

 Hence, compensation should reflect the ñeconomic 

valueò and compensation should be ñimmediateò.
1037

 

 

While the Act refers to regulations and directives, it has not been specified what these are. 

Moreover, it is unclear what type of compensation should be paid and whether SA endorses 

the widely accepted Hull formula under which compensation has to be ñprompt, adequate and 

effective.ò
1038

 SA should clearly specify the remedies, including that this includes 

restitution
1039

 and specific performance.
1040

 All these reforms would strengthen the rule of 

law in respect of property transactions and improve governance
1041

 and would alleviate 

concerns foreign investors may otherwise have about the security of their investment. 

However, while property rights and clear legal rules governing expropriation are crucial, 

these rights and rules must be enforceable, as discussed next.  

 

4.5.4 Dispute Settlement and International Agreements 
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This section investigates local and international dispute settlement mechanisms available to 

foreign investors. The section firstly analyses which issues foreign investors may encounter 

when trying to settle investment and investment-related disputes in the local courts. It is thus 

asked what problems exist when foreign investors pursue commercial cases and seek to 

enforce arbitral awards in SA. Subsequently, the section looks at international agreements to 

which SA is a party and which provide for international arbitration and identifies potential 

challenges with the enforcement of arbitral awards. It is argued that SAôs investment law 

framework could be significantly improved by ensuring that the available dispute settlement 

mechanisms for FDI related conflicts are firmly underpinned by the rule of law, which 

constitutes a ñprinciple of governance.ò
1042

 Foreign investors should be particularly assured 

that rules are predictable and clear, are fairly applied, there exists equality before the law and 

that judges are independent and do no reach arbitrary decisions.
1043

 

 

While King Abdullah initiated far-reaching legal reforms in 2008 in order to create 

commercial courts, train judges and partially codify the Sharia
1044

, ñtheésystem of justice 

has been criticized for being slow, arcane, lacking in some of the safeguards of justice, and 

unable to deal with the modern world.ò
1045

 In 2018, Freedom House ranked SA 2 out of 16, 

with 16 being the best in terms of enforcing the rule of law.
1046

 A number of interviewees 

considered the overhaul of the judicial system to be ineffective. This is despite the reforms 

having cost $2.2 billion.
1047

 Correspondingly, the UK government has observed that SA's 

court system fails to adhere to international standards since proceedings are often delayed.
1048

 

It has been reported that ñ[j]udges take up to seven or nine years to make a decisionò,
1049

 

judges do not reach the same decisions when deciding similar cases; and are not specialised, 

but hear all sorts of cases, even complex commercial cases, despite not having enough 

                                                
1042 See Chapter One, section 1.1; UN, 'What is the Rule of Law', 2020 <https://www.un.org/ruleoflaw/what-is-
the-rule-of-law/> accessed 15 February 2020. 
1043 Ibid. 
1044 A. Allam, óSlow pace of Saudi law reforms under fireô, Financial Times, 2013 

<http://www.ft.com/cms/s/0/4dc08100-5e65-11e2-a771-00144feab49a.html#axzz4GmQR88xJ> accessed 20 

December 2019. 
1045 A. Koppel et al, Mixed Legal Systems, East and West (Ashgate Publishing 2015) 271. 
1046 Freedom House n 883. 
1047 Allam n 1045. 
1048 Foreign & Commonwealth Office, óCorporate report, Saudi Arabia - Country of Concernô, 2015 

<https://www.gov.uk/government/publications/saudi-arabia-country-of-concern/saudi-arabia-country-of-

concern> accessed 20 December 2019. 
1049 Allam n 1044.  
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training.
1050

 The interviewees noted that investment decisions, including whether to expand, 

were often postponed because of the slow pace of domestic litigation and unpredictability, 

and new investment plans were sometimes entirely abandoned. 

 

Interviewee Q stated ñit was announced that specialised commercial courts would be  

created, but nothing has happened.ò 

 

However, in October 2017, the long-awaited commercial courts were opened.
1051

 The 

creation of these courts resulted in a 150% increase in commercial court decisions; and most 

decisions were made within 44 and 190 days.
1052

 New Implementing Regulations to the Law 

of Civil Procedures also require that commercial cases are adjudicated within 20 days and 

hearings are limited to three days.
1053

 This indicates that several of the aforementioned issues 

have been resolved.
1054

 

 

However, investment disputes are dealt with by the Board of Grievances/Diwan al-

Mazalim.
1055

 Yet the Board of Grievances is not necessarily an independent body. Ultimately 

the king is still the final instance of appeal. The king selects the judges and this may not send 

out a message that the judiciary is fully independent, also since the head of the SAGIA is a 

minister.
1056

 A stricter separation of powers between the king and judicial and government 

bodies would be desirable and promote good governance.
1057

 Enabling foreign investors to 

defend cases in front of an independent body, may increase trust in the judicial system and 

contribute to creating a constructive investment climate.  

 

                                                
1050 Ibid. 
1051 Saudi Gazette, 'Commercial courts: A year of admiring performance', 2018 

<http://saudigazette.com.sa/article/543954> accessed 20 December 2019. 
1052 Saudi Gazette, '150% jump in commercial court rulings', 2018 

<http://saudigazette.com.sa/article/546127/SAUDI-ARABIA/150-jump-in-commercial-court-rulings> accessed 
20 December 2019. 
1053 Ibid. 
1054 Ibid. 
1055 The Board of Grievances is an administrative organ and pursuant to the Law of the Board of Grievances 

1982, there exist three circuits i.e. the first instance, the appeal and the Board of Appeal circuit and the Board of 

Appeal: Koppel et al n 1045, 272; M. O'Kane, Saudi Securities Law (Al -Andalus Legal Consulting 2011) 9. 
1056 A.F. Ansary, óA Brief Overview of the Saudi Arabian Legal System, Hauser Global Law School Programô, 

2008 <http://www.nyulawglobal.org/globalex/Saudi_Arabia.html#_Toc200894573> accessed 20 January 2020; 

Human Rights Watch, óSaudi Arabia Precarious Justice, Arbitrary Detention and Unfair Trials in the Deficient 

Criminal Justice System of Saudi Arabiaô (Human Rights Watch 2008) 135 

<https://www.hrw.org/sites/default/files/reports/saudijustice0308_1.pdf> accessed 20 January 2020. 
1057 R. Benwell, O. Gay, óThe Separation of Powers, House of Commonsô, 2015, 1-11, 7. 
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Trust in the administration of justice is also important to reassure foreign investors who may 

be afraid that their Saudi partners prevent them from leaving SA by barring their exit visa and 

confiscating their property until a dispute is resolved.
1058

 For instance, fraud allegation can 

result in detention and imprisonment pending the outcome of the case.
1059

 Also, while Article 

11(e) of the Law of the Board of Grievances 2007 affirms that a system of precedent should 

be followed, it is impossible to verify whether this is done to combat arbitrariness 

sufficiently. The investment guide mentions that in the future commercial cases will be 

published.
1060

 However, it would be also desirable to publish investment cases, so that foreign 

investors can evoke established principles and a jurisprudence can be developed to safeguard 

SAôs public interest in a principled manner. This would render the law more certain.  

 

Good governance also suffers since dispute settlement through arbitration is fraught with 

difficulties. When disputes between foreign investors and their partners cannot be settled 

amicably
1061

 with the help of the Investment Disputes Settlement Committee
1062

, arbitration 

can be pursued in accordance with the Arbitration Act and its Implementing Rules.
1063

 

Nonetheless, it has been reported that an arbitration clause was ignored by the Board of 

Grievances in Al-Hoshan Ltd v Al-Hejaz Ltd.
1064

 However, this case was decided under the 

old Arbitration Act 1983, which had many deficiencies, and SA replaced it with the 

Arbitration Law 2012 (AL 2012). 

 

The AL 2012 is modelled on the United Nations Commission on International Trade Law 

(UNCITRAL) Model Law on International Commercial Arbitration.
1065

 However, the AL 

2012 has still problems, e.g., government bodies cannot commit themselves to arbitration 

without the Prime Minister approving this.
1066

 Investor-state arbitration cannot be 

automatically pursued and foreign investors depend on local remedies. It has also not been 

clarified what happens when no such approval is forthcoming from the Prime Minister. 

                                                
1058 United States Department of State n 1034. 
1059 Ibid. 
1060 Invest Saudi, 'Investor Guide' n 813; Investopedia, óPoison Pillô, 2019 

<http://www.investopedia.com/terms/p/poisonpill.asp> accessed 20 January 2020. 
1061 FIA 2000, Article 13. 
1062 ER 2000, Article 26. 
1063 Ibid. 
1064 Case No.51/D/TG dated 1416 AH (1995). 
1065 J.G. Zadkovich, óSaudi Arabia's New Arbitration Law 2012ô, Mondaq, 2012 

<http://www.mondaq.com/x/197592/International+Courts+Tribunals/Saudi+Arabias+New+Arbitration+Law+2

012> accessed 20 January 2020. 
1066 AL 2012, Article 10(2). 
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Accordingly, those contracting with government bodies are exposed to an elevated sovereign 

risk, also since the FIA 2000 and the ER 2000 do not spell out a procedure to settle these 

disputes. SA should address this statutory lacuna. 

 

Even when disputes can be resolved through arbitration, the award may not be enforceable 

since the AL 2012 requires arbitrators to be legally competent, of good conduct, to have a 

college degree in Islamic legislation or regular knowledge.
1067

 Accordingly, the court may 

rule that an arbitrator was incompetent.
1068

 While foreign investors may be able to pursue the 

arbitrator for negligence
1069

, the sums in arbitral awards are large and this is not ideal. 

Consequently, foreign investors must choose arbitrators who have obtained a degree in 

Islamic legislation or risk non-enforcement of the award. One option is to choose arbitrators 

from the Saudi Centre for Commercial Arbitration.
1070

  

 

Another shortcoming is that it is unclear whether the court or arbitrators or both can provide 

provisional relief and what happens when the court and the arbitrators reach different 

decisions. AL 2012, Article 22 states that this is the task of the court, except when the parties 

have regulated this differently in their arbitration agreement, whereas Article 23 provides that 

arbitrators can grant interim relief.
1071

 The AL 2012 should be amended, i.e. it should be 

clarified in which circumstances arbitrators or courts are responsible.
1072

 

 

Another obstacle is that the Sharia cannot be violated by virtue of the selected governing law, 

as this may render the award unenforceable.
1073

 This makes it difficult for foreign investors to 

choose a Western law as governing law since this may risk the enforceability of the award. 

Instead, they are better off opting for a state which is considered Sharia compliant. However, 

as discussed in section 4.4 due to the different Islamic schools even this may cause problems. 

                                                
1067 AL 2012, Article 14. 
1068 Jones & Day LLP, óThe New Saudi Arbitration Lawô, 2012 

<https://www.jonesday.com/en/insights/2012/09/the-new-saudi-arbitration-law> accessed 20 January 2020. 
1069 E. Bertrand, C. Leathley, óInternational Commercial Arbitration in the Deserts of Arabiaô (Association for 

International Arbitration, 2009) 1-7, 4 <http://www.arbitration-adr.org/documents/?i=62> accessed 20 January 

2020. 
1070 Saudi Center for Commercial Arbitration, 2019 <https://sadr.org/?lang=en> accessed 20 January 2020. 
1071 Zadkovich n 1065. 
1072 M.F. Ghazwi et al, 'Issuing Interim Measures in Arbitration in the Kingdom of Saudi Arabia' (2014) IJAFR, 

4(2), 534-540, 536. 
1073 AL 2012, Articles 2&25. 



154 

 

SA should at least issue guidance, so that foreign investors know which governing laws will 

not render an arbitral award unenforceable. 

 

While the basis on which an award can be challenged is in line with the UNCITRAL Model 

Law and the New York Convention, public policy and the Sharia cannot be contravened.
1074

 

Also, procedural rules which govern the conflict, including those of international bodies, 

cannot contravene the Sharia.
1075

 Arbitrators must consider Islamic tenets on which public 

policy is based, the procedures and substantive law which the parties have selected, 

established practices in respect of the matter and relevant principles of usage and custom.
1076

 

Accordingly, judicial oversight is retained over arbitral awards, including international 

arbitration. Foreign investors thus face tremendous uncertainty, as it is unclear to what extent 

these provisions enable the court to conduct reviews and oppose arbitral awards.
1077

 SAGIA 

should publish guidance which clarifies what constitutes Islamic tenets on which public 

policy is based and principles of usage and custom. Hence, SA must work on developing 

more predictable, clear and coherent rules in order to strengthen good governance.  

 

Furthermore, in 2013, SA adopted the Enforcement Law (EL 2013) in order to establish an 

expert forum where judgments and awards, including international and local arbitral awards, 

can be enforced (Article 12).
1078

 In the past, the Board of Grievance was responsible
1079

 and it 

could take a long time to enforce an award or judgment, disputes were frequently re-

opened
1080

 and parties had to re-litigate.
1081

 By 2015, there were no published reports that a 

foreign arbitral award had been enforced and Jadawell International (Saudi Arabi) v Emaar 

Property PJSC (UAE) [2006] illustrates the difficulties that foreign investors have had to 

face.
1082

 In this case, the ICC acted as institution and the arbitration took place in SA. All 

three Saudi arbitrators found against Jadawel and ordered him to pay costs. Yet the Board of 

Grievance overturned the award and ordered Emaar to pay Jadawell US$228 million, which 

                                                
1074 AL 2012, Article 50(2); Zadkovich n 1065. 
1075 AL 2012, Article 28. 
1076 AL 2012, Article 38. 
1077 Ghazwi et al n 1072. 
1078 A.A. Al -Amr, A. Alayoni, óQualitative shift: Saudi Arabia's new Enforcement Lawô, DLA Piper, 2013 

<https://www.dlapiper.com/en/us/insights/publications/2013/06/qualitative-shift-saudi-arabias-new-

enforcement-__/> accessed 20 January 2020. 
1079 Rules of Civil Procedure before the Board of Grievances 1989, Article 13(g); ibid. 
1080 S. Bono, óInternational Arbitration 2015ô (2015) MENAO, 13, 1-3, 1. 
1081 Ibid. 
1082 Bertrand and Leathley n 1069, 2. 
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was affirmed on appeal.
1083

 However, this case predates the EL 2013 and it is more unlikely 

that the merits of a dispute will be reheard.
1084

 This is because the EL 2013 goes some way to 

remedy these issues by replacing the Procedural Rules Before the Board of Grievances 1989 

and introducing the following various changes:
1085

 

 

A so-called enforcement judge now hears these cases
1086

, who is specialised, which should 

help speed up the previously lengthy process. This judge monitors compliance with the award 

(Article 2) and can request help from relevant authorities in case enforcement is not being 

complied with. Various procedures exist to facilitate enforcement, e.g., an attachment can be 

ordered upon sale (Articles 49-59).
1087

 This has made it less attractive for Saudi partners to 

ensure that foreign investors cannot leave SA until a case is adjudicated or a police 

investigation is completed.
1088

 Also, enforcement is rendered compulsory if an executive 

deed is presented (Article 9).  

 

However, the enforcement judge must ensure that the Sharia is being complied with (Article 

2), thereby conferring broad discretion in light of the strict and literal interpretative stance by 

the Hanbali school.
1089

 

 

Another issue which undermines investor protection is that Article 11 of the EL 2013 requires 

reciprocity from the foreign country as a condition to enforce the arbitral award. This may 

limit the enforcement of such judgements to Islamic nations. In Ridaria Colage Sally 

Corporation (Finland) v The Saudi Corporation for Research and Development,
1090

 a London 

court had found against the Saudi Corporation for Research and Development. However, the 

judgment was not enforced. The Board of Grievances explained that it required all the 

evidence to assess whether a Saudi court would reach this decision in order to determine 

whether the decision does not contravene the Sharia. Additionally, reciprocity required 

evidencing that the UK would enforce a Saudi judgment. There was no agreement to that 

                                                
1083 Ibid. 
1084 Ibid. 
1085 J.B. Zegers, 'Arbitration Guide, Kingdom of Saudi Arabia' (2018) International Bar Association Arbitration 

Committee, 2018, 1-27, 23 <file:///C:/Users/legal/Downloads/SaudiArabia-IBAArbitrationGuide.pdf> accessed 

15 February 2020. 
1086 Enforcement Law 2012, Article 1. 
1087 Also see EL 2013, Articles 23-33. 
1088 International Business Publications n 871, 113.  
1089 See section 4.4 above. 
1090 Case No.438/T/3 dated 1410 AH (1989). 
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effect between the UK and SA and an assurance from the UK Ministry of Justice was not 

deemed conclusive proof.  

 

Additionally, those wishing to enforce a foreign judgment or award have to demonstrate that 

it was not within the jurisdiction of the Saudi court to deal with the matter and that due 

process was followed. In Bahraini Civic Bank v Abd Allah Bin Abd El-Aziz Al-Sani
1091

, the 

Board of Grievances explained that a foreign arbitral award is enforceable between those who 

are of Muslim faith, but only in so far as it does not prevent something which is permissible 

(halal) or allows something illegal (haram). Also, the decision cannot contravene that which 

is decided by a Saudi court in respect of the same subject matter, and the award cannot run 

counter to public policy. Yet since no cases or orders are published, this is a highly 

controversial provision which the lawyer of the foreign investor may find difficult to 

establish. The effectiveness of international arbitration is thus significantly undermined, as an 

award may be struck down for very broad and vague reasons. At the very least the 

requirement to prove that a Saudi court did not have jurisdiction should be removed, so that 

justice is not denied, and effective legal remedies are provided in order to strengthen the rule 

of law. As suggested above, the most important commercial Sharia tenets
1092

 could be 

codified. They could serve as ñnon-discretionary 'bright-line rules.ò Also, the courts could be 

statutorily mandated to enforce the ñcommercially reasonableò expectations of the parties in 

light of industry standards and the particular context.
1093

 Broad discretionary judicial powers 

could thus be curtailed in order to render legal outcomes more predictable. Predictability and 

legal certainty are hallmarks of good governance and promote legal fairness and are essential 

to foster accurate economic planning and can thus promote economic growth.
1094

  

 

Another issue is that even when an execution judges reaches a favourable decision, the 

decision can be appealed, thereby suspending enforcement.
1095

 

 

                                                
1091 Case No 543 dated 1411 AH (1990). 
1092 As discussed in section 4.4. 
1093 A.C. Cutler, T. Dietz, The Politics of Private Transnational Governance by Contract (Routledge 2017) 202. 
1094 Ibid. 
1095 EL 2013, Article 10; J. Glover, óEnforcement in Saudi Arabia and the UAEô, Fenwick Elliott, 2014 
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Moreover, SA has ratified the New York Convention (the Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards 1958),
1096

 However, Article V(2)(b) allows member 

states to not enforce awards which contravene public policy.
1097

 In Abdullah Girgi Beserani v 

Ismale Fawzi Abu Khadra
1098

, the Board of Grievances evoked public policy to refuse an 

arbitral award where punitive damages had been awarded, as this violated the Islamic gharar 

principle.
1099

 

 

Yet foreign investors may be able to rely on other treaties and instruments which SA has 

signed to settle disputes through arbitration, namely the Convention Establishing the Inter-

Arab Investment Guarantee Corporation 1971,
1100

 the Overseas Private Investment 

Corporation Convention 1975,
1101

 the Agreement for Promotion, Protection and Guarantee of 

Investments among Member States of the Organisation of Islamic Conference 1981 and the 

Unified Agreement for Investment of Arab Capital in Arab Countries 1980.
1102

 Parties can 

also rely on the Convention on the Settlement of Investment Disputes 1965 to settle their 

disputes if the parties agree to this in writing.
1103

 However, SA has excluded petroleum and 

sovereign affairs, but without defining what constitutes a sovereign matter.
1104

 Consequently, 

government bodies cannot be pursued. 

 

Those foreign investors, who come from contracting states to the Riyadh Arab Agreement for 

Judicial Cooperation 1983,
1105

 can enforce foreign civil and commercial judgments, though 

not when this contravenes the Sharia, public order, morality or the constitution.
1106

 Hence, 

SA has also included a broad caveat in this agreement, so that it effectively has a last say 

when it comes to determining whether or not to enforce an arbitral award. This politicises 

legal disputes and is not reassuring for foreign investors.  

                                                
1096 A. Holt, The Big on Group, Doing Business with Saudi Arabia, A Guide to Investment Opportunities & 

Business Practice (3rd ed, GMB Publishing 2006) 80. 
1097 Roy n 743, 923-924. 
1098 Case No.2195 dated 1417 AH (1996). 
1099 Al -Sewilem n 731, 232. 
1100 S. Ferabolli, Arab Regionalism: A Post-Structural Perspective (Routledge 2015) 121. 
1101 Overseas Private Investment Corporation Convention 1975, Article 3(3); Shoult n 719, 110. 
1102 Newcombe and Paradell n 475, 52. 
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The ability of foreign investors to settle disputes through arbitration also depends on the 

home state of the foreign investor having entered into a BIT with SA and the therein 

contained treatment standards, discussed in Chapter 3, section 2. The next section, therefore, 

provides an overview of the approach adopted by SA towards entering into BITs and 

including international treatment standards. 

 

4.5.5 BITs 

 

As discussed in Chapter two, section 2.2, BITs have become a common tool to reassure 

foreign investors that their investments are safe in host states, particularly through the 

inclusion of international dispute settlement mechanisms. However, the possibility for foreign 

investors to initiate arbitral proceedings in order to seek compensation from host states for 

breaches of treatment standards comes at a cost for host states, e.g. may result in a regulatory 

chill.
1107

 When determining how SA can improve its investment law framework to attract and 

promote FDI, it must be examined whether its BITs adequately balance FDI protection with 

its right to exercise control over FDI. This is important since affording strong investment 

protection and curtailing SAôs right to regulate is unlikely to promote SAôs development. 

Instead, it may lead to SA not being able to avert the disadvantages of FDI.
1108

 The analysis 

of SAôs BITs reveals that SA has adopted a cautious stance towards affording comprehensive 

investment protection. For instance, by 2019, SA had only entered into 24 BITs
1109

 of which 

five were not in force.
1110

 Hence, SA is cognisant of the fact that BITs can afford too many 

privileges to investment partners and may not adequately safeguard the host state against the 

inherent structural and institutional biases of BITs.
1111

  

 

However, as identified in Chapter two, BITs can be an important tool to attract 

investment.
1112

 For instance, some interviewees recommended that SA should conclude more 

                                                
1107 See Chapter two, sections 2.2 and 2.4.2. 
1108 See Chapter two, section 2.4.2. 
1109 UNCTAD, óInvestment Instruments Online, Bilateral Investmentô, 2019 
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BITs, particularly with provisions which provide for international arbitration to evidence 

commitment to protecting foreign investors. 

 

Currently most of the BITs provide for international minimums standards of protection.
1113

 

For example, the BIT between SA and Malaysia adopts the wording that the  

 

ñinvestments...shall at all times be accorded equitable treatment and shall enjoy full 

and adequate protection and security...ò
1114

 

 

The BITs between SA and China and SA and India even afford the higher FET standard.
1115

 

Additionally, a MFN clause is usually included
1116

, but it does not apply to ñall matters 

governed by this Agreement.ò
1117

 Hence, a narrow formulation has been used and dispute 

settlement has been excluded.
1118

  

 

Yet all the BITs contain separate dispute settlement provisions. For instance, the BIT with 

China requires that disputes are firstly settled through diplomatic channels before being 

ñsubmitted toéarbitration.ò
1119

 It may be argued that the ñmanagement, maintenance, use, 

enjoyment or disposal of investmentsò is closely related to dispute settlement.
1120

 A wider 

interpretation of the MFN clause would enable foreign investors to evoke more favourable 

dispute settlement provisions in third party treaties.
1121

 However, at present SA's clauses are 

rather narrow and there exists uncertainty whether they would be extended to dispute 

settlement. SA should clarify that its MFN clauses extend to its dispute settlement provisions, 

                                                
1113 Also see Chapter three, in section 3.2. 
1114 BIT between SA and Malaysia, Article 2(2). 
1115 BIT between SA and China, Article 2(1); BIT between India and Saudi Arabia, Article 2(1). 
1116 E.g. BIT between SA and China, Article 3(1)-(2); UNCTAD n 921. 
1117 Ambatielos claim (United Kingdom v Greece) (1956) Reports of International Arbitral Awards (Vol XII) 83, 
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like the UK has done in its Model BIT.
1122

 Yet as discussed above, enforcement may 

nonetheless prove difficult.  

 

Moreover, the BITs provide various standard assurances, e.g., that foreign investors can 

freely transfer payments made from investments returns, including, ñprofits, dividends and 

other forms of legitimate income...ò
1123

 The BITs safeguard against expropriation and 

nationalisation or measures tantamount to this, except when this is in the public interest, 

ñprompt, adequate and effective compensationò must be paid, the measures cannot be 

discriminatory and must be ñin accordance with domestic laws...ò
1124

 

 

Furthermore, it is clarified that the ñcompensation shall be equivalent to the value of the 

expropriated investment immediately before the date on which the actual or threatened 

expropriation, nationalization or comparable measure has become publicly knownò and 

compensation has to be paid promptly and ña rate of return determined on the basis of the 

prevailing market rateò is payable.
1125

 These provisions provide more protection than the FIA 

2000. SA should consider including similarly extensive provisions in its FIA 2000 to reassure 

foreign investors from countries which cannot rely on BITs. 

 

The BITs provide that arbitral awards cannot be appealed, except when stated in the 

agreement.
1126

 However, as discussed above, Saudi courts may re-hear cases, e.g. to 

determine Sharia compliance. It appears that international investment law shapes these BITs, 

but no renegotiation, umbrella or stabilisation provisions have been inserted, thereby 

undermining investment protection, but safeguarding sovereignty. Yet SA has not furthered 

development by including sustainable development clauses, as e.g. found in the 2016 

Morocco-Nigeria BIT.
1127

 

 

4.6 Conclusion  

 

                                                
1122 Ibid 59. 
1123 BIT between SA and China, Article 5(1)(a). 
1124 BIT between SA and Austria, Article 4. 
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1126 Ibid, Article 11(7). 
1127 See Chapter three, section 3.2.5. 
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The present chapter has discussed the main focus of the present research, namely the 

investment law framework, including its various shortcomings which appear to make it more 

difficult for SA to attract and promote FDI. It, therefore, helps to answer the research 

question of how SA can improve its FDI framework in such a way that the right balance is 

struck between non-investment and investment concerns, so that FDI promotes development, 

good governance and long-term economic growth. This was a crucial part of the discussion 

and enables the present research to develop real solutions for SAôs unique set of 

circumstances. 

 

One significant area which adversely impacts the investment climate is that SA is not fully up 

to date with many of the conventions that are typical of developed legal systems. Most 

significantly, SA is not able to offer a perfectly clear picture of its legal regime. Core features 

of the rule of law, particularly that rules are predictable, clear and non-discriminatory, could 

be further developed. For example, SA may decide not to recognise a foreign arbitral award, 

but no clear rules have been developed to curtail the far-reaching discretionary powers of 

judges deciding such cases. Commercial Sharia tenets have not been sufficiently codified to 

serve as ñnon-discretionary bright-line rulesò.
1128

 Also, the meaning of some of its legal rules 

has never been definitively resolved.
1129

 Hence, it is challenging to know applicable rules, 

including because of conflicting legislation and failures to clarify laws. Also, some legal 

provisions are very rudimentary, e.g. the provision in the FIA 2000 dealing with 

expropriation.  

 

Furthermore, good governance suffers because judicial decisions are not based on legal 

precedent, undermining legal certainty, transparency and clarity.
1130

 This issue is further 

heightened by the pervasive problem that to date case decisions are not published. The 

publication of judicial findings is international standard practice and although doing so is 

voluntary, it is a norm of sophisticated legal systems that SA is not currently meeting. 

Otherwise lawyers can be in no better position to guess how a court will decide a case, which 
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is not reassuring for foreign investors. Also, very little legal information is being published, 

including by the SAGIA, resulting in insufficient formalisation.  

 

In one way, SA is at a relative disadvantage because it is not able to fully harmonise its legal 

system with international norms and therefore its climate will always theoretically be more 

difficult to enter than others. However, as identified in Chapter two, there exists no guarantee 

that FDI will positively impact the development of host states. Simply affording strong 

investor rights, including through BITs, is unlikely to counter the potential disadvantages. It 

is in the context of averting the negative economic, social and cultural outcomes of FDI that 

the Sharia could serve as an important source to advance sustainable development outcomes. 

Yet applicable legal rules of the Sharia would need to be sufficiently developed to realise this 

objective and would need to be also published, including in English. This will facilitate the 

foreign investorôs understanding of the Saudi regime and foster international opinion of SA 

as a relatively simple, safe and lucrative location for FDI.  

 

Furthermore, the research identified that a governmental culture has developed that is not 

transparent. Where SA seeks to retain administrative discretion, it should at least publicise 

guidelines that identify the variables that decision makers, including the SAGIA, must 

consider. This can help to provide guidance for decision-makers. Better and fairer decisions 

are the most conducive to a well-functioning FDI economy.  

 

The other crucial aspect identified by this research was the culture of governance. This relates 

to issues of partiality, discrimination, inflexible bureaucracy, as well as organisational 

management and how these variables affect the attractiveness of SA as an FDI location.  

 

Another core part of the requisite infrastructure is human capital and SA currently has 

problems with patchy education. Institutions like SAGIA should help the national population 

to partner with foreign investors. SA was right to have been cautious about the type of 

investment it allowed to participate and, as it was moving towards liberalisation, took the 

approach to only allow entities that were clearly highly successful. However, SMEs have an 

important role to play in an economy too.  

 

Diversification is not necessarily an end in itself and too much diversification can lead to 

potentially more profitable sectors being underfunded. SA will have to choose the industries 
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it will seek to pursue in the long term and developing a few further core sectors outside 

petroleum may be appropriate. For example, while the metals and mining sector is profitable, 

it is one with finite resources, just like the petroleum sector and a longer-term sustainable 

perspective may prefer to consider investment in the recycling of minerals, which will 

eventually become the standard in generations to come.  

 

In these ways the present chapter identified that there exist various shortcomings with the 

Saudi Arabian regime. The next Chapter analyses the strategies, policies and laws that help 

create a favourable investment climate in the UK. It thereby seeks to overcome the challenges 

SA faces and learn valuable lessons from a jurisdiction with a great success at attracting FDI. 

 

 

 

 

 

 

 

 

 

 

 

 

Chapter Five: The UK FDI Framework 

 

5.1 Introduction 

 

The thesis now turns to the FDI framework of the UK from which SA can borrow ideas and 

tailor them to its needs. Consequently, the UK as case study within this chapter is utilised as a 

reference for an overall model that has been successful in attracting and promoting FDI and 

which serves as a template to identifying new approaches for SA to promote development, 

good governance and long-term economic growth. The legal analysis is significant to 

answering the overall thesis question since it allows a more direct comparison with SA and 

helps with the investigation of the core research question of how SA can improve its 
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investment law framework to attract and promote FDI. However, as observed in Chapter one, 

section 1.4, due to the vastly different legal regimes in the UK and SA, it is not possible to 

simply transplant the UK approach. Also, the UK system is not considered a perfect model 

for SA, but as explicated in Chapter one, the impressive FDI statistics of the UK certainly 

suggest that lessons can be learned.  

 

One significant feature of the UK system is that it has embraced an extensive privatisation 

programme (i.e. sold traditional state businesses, e.g., water and telecommunication) and 

liberalised foreign owner regulation.
1131

 These policies were started by Margaret Thatcher, 

who thereby subjected state-owned companies to competition.
1132

 This has paved the way for 

a ñglobalisation processò, which has rendered the UK a very attractive investment 

location.
1133

  

Similarly, privatisation is currently a big deal in SA and forms an integral part of SAôs 2030 

vision
1134

, as discussed in the previous Chapter. Privatisation constitutes an economic 

strategy to enhance economic efficiency and the UK additionally engaged in deregulation, 

starting with the Big Bang in 1986.
1135

 The UK thus also promoted economic efficiency 

through deregulation - i.e. enacted laws which were designed to remove regulatory barriers 

which make doing business more difficult
1136

, which in turn has enabled the UK to become 

firmly integrated within global FDI.
1137

 The first section, therefore, studies what legal 

measures have been adopted to facilitate deregulation.  

 

The second section of this Chapter studies the UK corporate framework, including the 

criticism of the corporate regime as it stands.  It is identified how ñmarket-orientedò policies, 

as e.g. exemplified by privatisation, deregulation and foreign ownership, have been 

                                                
1131 G. Agiomirgianakis et al, óThe Determinants of Foreign Direct Investment: A Panel Data Study for the 

OECD Countriesô (Discussion Paper Series No.03/06, City University London, 2006) 1-20, 9. 
<https://www.city.ac.uk/__data/assets/pdf_file/0019/90424/0306_agiomirgianakis-et-al.pdf> accessed 20 

January 2020. 
1132 F. Capie et al, óForeign Direct Investment in the UK: Flows, Attitudes, and Implicationsô (2005) 

J.Interdiscip.Econ., 16(1), 5-30, 24. 
1133 Ibid. 
1134 Kingdom of Saudi Arabia n 38.  
1135 Agiomirgianakis et al n 1131. 
1136 WB, Economic Growth in the 1990s: Learning from a Decade of Reform, 2006, 165 

<http://www1.worldbank.org/prem/lessons1990s/chaps/06-Ch06_kl.pdf> accessed 1 March 2020. 
1137 UK Government, óEU Membership and FDIô, 2015, 1-17, 4 

<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/220966/foi_eumembership_fdi.

pdf> accessed 20 January 2020. 
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embedded within the ñUK company law and corporate governance regimesò, including the 

ñlight touch regulatory regime.ò
1138

 The analysis of the UK corporate framework is crucial 

since it stands in marked contrast with SAôs restrictive investment control model. The third 

section analyses the UK approach towards property protection and particularly studies UK 

expropriation laws and identifies important investment protection features which are 

attractive to foreign investors. While the UK has facilitated foreign property ownership, SA 

has until recently largely curtailed this and has also not enacted very detailed legal processes 

to deal with expropriation cases, as the UK has done.  

The fourth section examines the UKôs approach towards domestic and international dispute 

settlement and probes how the UK balances protecting foreign investors and its national 

interest. The fifth section studies the UKôs BITs against the background of discussions in 

Chapter three, section 3.2, i.e. customary international law and treaty standards. 

The secondary analysis of the legal and policy approaches of the UK towards the investment 

law framework for reference and comparative purposes provides important insights, which 

will help with the formulation of the recommendations in Chapter six of how to promote 

business efficiency and likewise nurture important Islamic community values. This 

examination, together with the analysis of the Saudi FDI framework and the opinions of 

foreign investors, will help answering the research question of how SA can improve its 

investment law framework. 

 

5.1.1 The UK and Deregulation 

 

The UK liberalised foreign owner regulation, conducted an extensive privatisation 

programme in order to promote competition, and engaged in financial deregulation which 

commenced in 1986 with the Big Bang.
1139

 An unclassified government paper points out that 

the UK has been able to retain its FDI share since it is already integrated within global FDI, 

has adopted a light touch regulatory regime, has a flexible labour market and offers 

macroeconomic stability.  In addition, there exist various ñself-perpetuating clustersò, e.g., in 

the Cambridge area, the Silicon Glen and the City of London.
1140

 The report also identifies 

that the UK relaxed capital controls, liberalised its market, allowed for M&A deals and had a 

                                                
1138 S. Wen, Shareholder Primacy and Corporate Governance: Legal Aspects, Practices and Future Directions 

(Routledge 2013) 225. 
1139 Agiomirgianakis et al n 1131. 
1140 UK Government n 1137, 4. 
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first mover advantage from market integration of the EU Member States, especially with 

respect to capital intensive sectors offering prospects for agglomeration economies and high-

technology clusters.
1141

 

 

Deregulation was listed as influential in attracting FDI.
1142

 The philosophy underlying 

deregulation is that disproportionate controls are incompatible with balanced economic 

growth and efficient resource allocation, so deregulatory changes are considered essential to 

attracting FDI.
1143

  These can consist of external measures, such as opening the market for 

inward FDI and abolishing capital controls, and internal measures, such as relaxing the 

ñlimits on activities in which different firms may engage and the rules that discriminate 

against foreign-owned firms.ò
1144

 As discussed in Chapter four, there exist many 

disproportionate controls in SA, no open market approach has been adopted and foreign 

investors are treated less favourably. Deregulation may thus be a strategy which SA could 

consider in order to promote economic growth and efficiency. It is a strategy which entails 

substituting an industry created by legislation with a competitive industry driven by economic 

forces.
1145

 However, as identified in Chapter two, section 2.4.2, the shareholder-centric 

intentions of foreign investors are not the same as the social and economic developmental 

needs of a host state. 

 

Nonetheless, the Organisation for Economic Co-operation and Development (OECD) 

recognises that domestic and external deregulation should take place simultaneously in order 

to maximise the impact of both policies.
1146

 The UK enacted the Deregulation and 

Contracting Out Act 1994
1147

 to promote deregulation.  This Act conferred broad powers on 

ministers with respect to primary legislation which imposed undue burdens on business, trade 

or profession.
1148

 Subsequently, under the Regulatory Reform Act 2001, ministers were 

permitted to adopt regulatory reform orders to reduce or remove compliance costs arising 

                                                
1141 Ibid.  
1142 Ibid 14. 
1143 L. Oxelheim, P.N. Ghauri, European Union and the Race for Foreign Direct Investment in Europe (Elsevier 

2004) 4. 
1144 Ibid. 
1145 M. Beesley, Privatization, Regulation and Deregulation (2nd ed, Routledge 1997) 169. 
1146 OECD, APEC-OECD Co-operative Initiative on Regulatory Reform Structural Reform and Capacity 

Building (Gyeongju 2005) 27. 
11471994 c 40. 
1148 G. Slapper, D. Kelly, The English Legal System: 2015-2016 (16th ed, Routledge 2015) 119. 
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from the adoption of new laws.
1149

 This Act was replaced by the Legislative and Regulatory 

Reform Act 2006, which confers on ministers the power to adopt legislative reform to reduce 

or remove a burden which indirectly or directly arises from legislation.
1150

 In 2005, the Better 

Regulation Task Force suggested that all government bodies should adopt a programme to 

identify regulation which could be changed, simplified, repealed or consolidated.
1151

 This 

recommendation to effect simplification was embraced by the government.
1152

 It requires that 

legislation is clarified ñi.e., resolving doubts and ambiguities about its meaningò and that the 

law is reiterated in a way that enhances ñtransparency, coherence and accessibility.ò
1153

 This 

provides a crucial element of certainty as well as making it easier for foreign investors to 

navigate the UK regime. Legal certainty also promotes the rule of law and thus good 

governance, as observed in Chapter 1. In contrast, SAôs laws are shrouded with uncertainty, 

as identified in the previous Chapter. 

 

In 2015, the UK adopted the Deregulation Act 2015 (DA 2015). This Act defines 

deregulatory measures or deregulation as procedures intended to eliminate burden on 

something or somebody.
1154

 The purpose of deregulation is to ñmak[e] it easier for people to 

go about their business and for the economy and society to prosper.ò
1155

 ñ[D] eregulatoryò 

means to reduce or remove ñany burden, or éoverall burdens, resulting directly or 

indirectlyéfrom any legislationò and the definition of burden is set out in the Legislative and 

Regulatory Reform Act 2006, s1(3). 

 

The DA 2015 has three main objectives.  First, to lessen burdens on individuals, businesses, 

voluntary organisations and public bodies, in relation to broad policy areas
1156

, second, to 

abolish obsolete and unnecessary legislation,
1157

 and third, to impose an obligation on 

                                                
1149 N. Harris, Law in a Complex State: Complexity in the Law and Structure of Welfare (Hart Publishing 2013) 

110. 
1150 Ibid. 
1151 Better Regulation Task Force, Regulation - Less is More: Reducing Burdens, Improving Outcomes (Better 

Regulation Task Force 2005) 1. 
1152 Cabinet Office Better Regulation Executive, A Bill for Better Regulation: Consultation Document (Better 

Regulation Executive 2005) 11. 
1153 Ibid; Harris n 1149, 111. 
1154 See the preamble; M. Upton, óDeregulation Act 2015ô (LGiU Policy Briefing 2015) 1-12, 1 

<https://lgiu.org/briefing/deregulation-act-2015/> accessed 20 January 2020. 
1155 Joint Committee on the Draft Deregulation Bill, House of Lords - House of Commons, Report, Session 

2013-14, HL Paper 101 HC 925 (TSO Shop 2013) 54. 
1156 DA 2015, ss1-106 and several Schedules. 
1157 DA 2015, s107 and Schedule 23. 

https://lgiu.org/briefing/deregulation-act-2015/
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particular non-economic regulatory organisations, and to take into account the importance of 

economic growth when discharging their regulatory duties.
1158

 S108 of the DA 2015 requires 

that persons who discharge regulatory functions
1159

 have an economic ógrowth dutyô to 

ensure regulatory action is required and proportionate.
1160

 Although as is apparent from the 

discussion of the disadvantages of FDI in Chapter two, development is best promoted when 

economic, as well as social aspects are advanced. 

 

Deregulation, alongside liberal and open trade policy, as opposed to protectionist measures, 

have helped the UK to create a leading competitive FDI business environment.
1161

 In 

contrast, SA is not yet fully committed to full-scale open market policies, as depicted in 

Chapter four. This has important consequences. In the UK such orientation promotes 

effectiveness, efficiency and ñincreased performance in [the] economy.ò
1162

 Emphasis is 

placed on resilience i.e. ñindividual adaptability.ò
1163

 

 

This approach is in accordance with the objectives of ñneoliberal globalization.ò
1164

 

Neoliberalism is premised on embracing individual freedom, thereby advocating minimal 

state interventions, e.g. in the form of regulations and tariffs, free trade and open markets and 

privatised resources.
1165

 Globalisation describes the interconnectedness of people, culture and 

economics.
1166

 While globalisation is often perceived as undermining ñstate-centered 

authorityò, it can equally be understood as a strategy that fosters economic growth, providing 

                                                
1158 DA 2015, ss104-106; Upton n 1154. 
1159 Regulatory functions are broadly defined in the DA 2015, s111(1). 
1160 DBIS, óGrowth Duty, Draft Guidanceô, 2016, 1-17, 3 

<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/498638/bis-16-94a-growth-

duty-draft-guidance.pdf> accessed 20 January 2020. 
1161 House of Commons, Treasury Committee, Globalisation: Prospects and Policy Responses, Fourteenth 

Report of Session 2006-07, Report, together with formal minutes, oral and written evidence (TSO Shop 2007) 

128.  
1162 E. Harlow et al, 'Neoliberalism, managerialism and the reconfiguring of social work in Sweden and the 

United Kingdom' (2013) Organization, 20(4), 534-550, 534. 
1163 J. Joseph, 'Resilience as embedded neoliberalism: a governmentality approach' (2013) RIPPD, 1(1), 38-52, 

38. 
1164 C. Blad, Neoliberalism and National Culture: State-Building and Legitimacy in Canada and Quebec 

(Koninklijke Brill 2011) 38. 
1165 Intergroup Resources, 'Neoliberal Globalization', 2012 <https://www.intergroupresources.com/neoliberal-

globalization/> accessed 25 March 2020. 
1166 Ibid. Although some consider that the COVID-19 pandemic will result in the ñwaning of globalizationò: H. 

James, 'A Pandemic of Deglobalization?', Project Syndicate, 2020 <https://www.project-

syndicate.org/commentary/covid-19-deglobalization-pandemic-by-harold-james-2020-02> accessed 5 April 

2020. 
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the country is a competitor within global markets and creates the best business climate.
1167

 

Neoliberalism has not only been adopted as economic theory, but also as policy paradigm and 

political ideology, where market exchange is primarily responsible for maximising 

welfare.
1168

 Conversely, in SA, most of the population are still dependent on oil revenues and 

neoliberalism is not fully endorsed. 

 

Instead of SAôs control model, the UK has adopted light touch, or ómarket-makingô 

regulation
1169

, which is business friendly and designed to produce fair and free 

competition.
1170

 This provides investors with greater freedom, which may be attractive to 

those who will find too much external control by the state difficult to cope with when 

operating their enterprise. Capital and trade flows entering the UK are predominantly the 

result of market forces.
1171

 The market is primarily policed through competition law and 

policy.
1172

 However, state intervention is nonetheless required, as the economy is not separate 

from the political field and the state determines the regime and rules for market conduct.
1173

 

Moreover, market-making is not solely comprised of competition policy; it ñentails, amongst 

other things, constituting what firms are, and what rights the various actors within firms are 

entitled to, as well as regulating production through product and process standards, and 

regulating trade.ò
1174

 It is against this backdrop that the chapter now examines key aspects of 

the UKôs corporate framework which have assisted its rise as a leading European and global 

FDI country. 

5.2 The UKôs Corporate Framework 

 

The UK's corporate law framework is based on a ñlight touch regulatory regimeò.
1175

 UK 

company law emphasises shareholders' interests and there exist various ñdefault 

                                                
1167 Blad n 1164, 38-39. 
1168 P. Evans, W.H. Sewell, 'The Neoliberal Era: Ideology, Policy, and Social Effects', in P. Hall, M. Lamount 

(eds), Social Resilience in the Neo-Liberal Era (CUP 2013) 4. 
1169 The market-making approach, which advocates ñcompetition-friendlyò and ñprinciple-basedò regulation, is 

to be contrasted with the ñmarket-shapingò approach, which proposes ñrule-basedò or ñprescriptiveò regulations: 

D. Howarth, T. Sadeh, The Political Economy of Europe's Incomplete Single Market (Routledge 2012) 91; 
1170 G. Morgan, R. Whitley, Capitalisms and Capitalism in the Twenty-First Century (OUP 2013) 79. 
1171 M.J. Stewart, Politics and Economic Policy in the UK Since 1964: The Jekyll and Hyde Years (Pergamon 

Press 1983) 76. 
1172 Morgan and Whitley n 1170, 79. 
1173 Ibid. 
1174 Ibid. 
1175 Wen n 1138, 225. 
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rules...[which] emphasise...members' autonomy as advocated by contract and agency 

theoristsò
1176

, which are to be analysed in the two sub-sections that follow.  This is at 

variance with SA which has adopted a heavy-handed approach towards its company law 

framework and frequently imposes criminal liability.  

 

5.2.1 Incorporation and its Benefits 

 

It is useful to consider the corporate rules that will govern a foreign investor seeking to 

establish a business in the UK as this helps to create an attractive FDI climate. In the UK, 

there are no limitations on foreigners who wish to set up a business.  In fact, anyone is 

entitled to create a private company providing that they are not disqualified from being a 

director or are bankrupt.  There is not even an age restriction; a potential director simply has 

to be capable of signing a consent form, be of sound mind and cannot be absent from board 

meetings in excess of six months without prior agreement.
1177

 This widens the number of 

people who could possibly be directors and form commercial enterprises.  

 

To form a company, only one director and one shareholder is required, there are no capital 

requirements and the cost of incorporating a business is inexpensive (approximately starting 

from around £15).
1178

 These easy procedures have assisted the creation of many foreign 

subsidiaries in the UK. It makes the UK attractive to foreign entrepreneurs and small-to-

medium-sized foreign investors, unlike in SA where they have been effectively deterred by 

the expensive incorporation costs and requirements. The easy incorporation approach enables 

the UK to collect taxes from foreign entrepreneurs which opt for a UK commercial vehicle 

for their business operations. Furthermore, unlike SA, there are no onerous requirements to 

employ a certain percentage of locals, neither are there limitations imposed on foreigners 

wanting to purchase UK shares or buy property.
1179

  

 

                                                
1176 A. Dignam, óLamenting Reform? The changing Nature of Common Law Corporate Governance Regulationô 

(2007) Co.Secur.LawJ., 25, 283, 283; ibid (Wen) 62. 
1177 P. Clayton, Forming a Limited Company: A Practical Guide to Legal Requirements and Procedures (9th ed, 

Kogan Page 2006) 30. 
1178 1st Formations Ltd <https://www.1stformations.co.uk/> accessed 20 January 2020. 
1179 W. Sun et al, Corporate Governance and the Global Financial Crisis: International Perspectives (CUP 

2011) 155. 
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When a company is incorporated, an independent legal person is created
1180

, which has 

separate personality.
1181

 Separate personality fulfils an ñentity shieldingò role since the 

company's assets are safeguarded against claims by creditors brought against the 

members.
1182

 For groups of companies, separate personality means that subsidiaries are 

considered separate and independent from the parent company.
1183

 Saudi law has only 

recently recognised the concept of a holding company and is so far silent on whether such a 

company is considered a separate entity. 

 

Furthermore, in the UK shareholders are not responsible for the company's debts.
1184

 This is 

known as the principle of limited liability which flows from separate personality.
1185

 

Shareholders are not personally pursued when the company is insolvent.
1186

 This is very 

advantageous for group structures, as limited liability allows ñasset partitioningò, i.e. the 

parent company, as well as their members can be protected.
1187

 Consequently, whenever an 

investor purchases new shares s/he can reduce the possible risks (which arise from investing 

into a higher risk business) by purchasing shares in lower risk businesses, without becoming 

personally liable.
1188

 Although such an approach can leave unwitting involuntary creditors of 

subsidiaries exposed to possible losses in circumstances where the subsidiary is 

undercapitalised.
1189

 While SA has recently strengthened the idea of separate personality, 

officers can still incur criminal liability, which highlights the marked difference in approach.  

 

Under UK law separate personality and limited liability are sacrosanct. Only in very 

exceptional circumstances will the courts lift the veil of incorporation in order to hold the 

members responsible.
1190

 This might occur in cases where the incorporation constitutes a 

fraud, sham or facade,
1191

 there is a specific and applicable statute,
1192

 a national 

                                                
1180 Interpretation Act 1978, Schedule 1. 
1181  Salomon v Salomon & Co Ltd (1897) AC 22, 51. 
1182 B. Hannigan, Company Law (4th ed, OUP 2015) 45. 
1183Adams v Cape Industries plc (1990) BCLC 479, 519-20. 
1184Rayner (Mincing Lane) Ltd v Department of Trade (1989) Ch 72, 176. 
1185 D. Kershaw, Company Law in Context: Text and Materials (2nd ed, OUP 2012) 47. 
1186 Insolvency Act 1986, s74(2)(d); Companies Act 2006, s3(2); Oakes v Turquand and Harding (1867) LR2 

HL 326, 357; A. Dignam, J. Lowry, Company Law (8th ed, OUP 2014) 50. 
1187 Ibid (Dignam and Lowry) 50. 
1188 Ibid 18. 
1189 M. Petrin, B. Choudhury, 'Group Company Liability' (2018) Eur.Bus.Organ.LawRev., 19, 771-796 

<https://link.springer.com/article/10.1007/s40804-018-0121-7> accessed 5 April 2020. 
1190 L. Sealy, S. Worthington, Sealy & Worthington's Cases and Materials in Company Law (10th ed, OUP 

2013) 52; A. Hicks, S.H. Goo, Cases and Materials on Company Law (6th ed, OUP 2008) 102. 
1191 Gilford Motor Co v Horne (1933) Ch 935. 
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emergency,
1193

 or the single economic unit argument is successfully pleaded and/or an 

agency relationship between the parent and subsidiary companies.
1194

 However, in the 

corporate group context, the exceptional nature of veil piercing can result in victims of 

corporate misconduct or torts not receiving relief.
1195

 Hence, the interests of powerful parent 

corporations are shielded at the expense of other stakeholders, such as consumers and 

creditors. The tendency to favour economic interests is also evident from the analysis of the 

corporate governance regime, as discussed next. 

 

5.2.2 A Flexible Corporate Governance Regime 

 

UK company law adopts the shareholder primacy paradigm. It emphasises shareholder value 

maximisation within a corporate governance framework which promotes a ñmarket-oriented 

economy and unlike SA, does not oppose takeovers.
1196

 It is part of the light touch regulatory 

regime that enables corporate entities to allocate powers which neoliberals consider the best 

way of creating social welfare.
1197

 This model stresses that the chief objective of the company 

is to maximise shareholder wealth, as famously advocated by Berle.
1198

 Such an approach is 

based on the premise that corporate control is best exercised by market force, shareholders 

are allowed to exit (resulting in liquid market mechanisms), and a preference for dispersed 

ownership due to the capital market orientation.
1199

 

 

Hence, takeovers by óstrategic investorsô which have large controlling stakes are a more 

common occurrence.
1200

 In contrast, SA has only opened up the stock market to large 

qualified foreign financial institutions which cannot takeover businesses.
1201

 The Saudi model 

is driven by legislative interventions, whereas in the UK it is the market forces which hold 

the board of directors accountable.
1202

 These market mechanisms consist primarily of year-

                                                                                                                                                  
1192 Insolvency Act 1986, ss 213-214. 
1193 Daimler v Continental Tyre and Rubber Co (1916) 2 AC 307. 
1194 Smith, Stone & Knight v Birmingham Corporation (1939) 4 All ER 116. 
1195 Petrin and Choudhury n 1189. 
1196 Wen n 1138, 225. 
1197 Ibid. 
1198 A.A. Berle, óCorporate Powers as Powers in Trustô (1931) Harv.L.Rev., 44, 1049, 1049. 
1199 Wen n 1138, 13. 
1200 C. Mallin et al, 'The Financial Sector and Corporate Governance: The UK Caseô (2005) 

Corp.Govern.Int.Rev., 13(4), 532-541, 532. 
1201 A. Dignam, M. Galanis, The Globalization of Corporate Governance (Abingdon 2016) 115. 
1202 V. Bavoso, Explaining Financial Scandals: Corporate Governance, Structured Finance and the Enlightened 

Sovereign Control Paradigm (Cambridge Scholars Publishing 2012) 78. 
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end bonuses and hostile takeovers; they are considered adequate guarantees of management 

efficiency.
1203

 Although the shortcomings of the neo-liberal shareholder primacy approach 

are highlighted by the 2008 financial crisis
1204

, as well as corporate scandals, such as 

Enron.
1205

 Market mechanisms are thus not always sufficient enough to realise corporate 

accountability. Managers of public companies do not have the same incentives as owners of 

private companies, and they may pursue short-term strategies in order to increase the share 

price.  

 

Accordingly, long-term economic growth and development are not necessarily facilitated 

through the shareholder primacy paradigm. This is because it omits that businesses ought to 

also fulfil a social role and not just a profit maximising role, as convincingly posited by 

Dodd. Consequently, managers ñshould concern themselves with the interests of employees, 

customers and the general public as well as of the stockholders.ò
1206

 This view is in 

alignment with the Sharia which prohibits excessive risk taking. It may helpfully explain why 

SA is not fully embracing neo-liberal shareholder primacy.  

 

Nonetheless, shareholder primacy is favoured in the UK since it is thought to generate more 

economically efficient results.
1207

 Directors can focus on pursuing shareholder interests, as 

opposed to stakeholder interests, which may divert attention away from maximising 

returns.
1208

 

However, while in the past it may have been correct to consider that shareholders, as owners, 

have control over the management, this is no longer the case in public companies with 

dispersed shareholders where no shareholder has the power to exercise this type of 

control.
1209

 Also, dispersed shareholders are more interested in short-term gains and do not 

play an active monitoring role since they can exit and sell their shares at any time.
1210

 

 

                                                
1203 Ibid. 
1204 M. Marin, 'The crisis of shareholder primacy', University of Cambridge, 2012 
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Shareholder primacy has thus been challenged. Nevertheless, maximising the profits of 

shareholders at the expense of stakeholders is more appealing for foreign investors and the 

shareholder primacy concept promotes a more business-friendly environment. However, the 

pro-shareholder approach, despite being conducive to maximising ñreturn on investmentsò, is 

not in line with Sharia law since it marginalises the interests of the community at large.
1211

 

Saudi law thus subscribes to the stakeholder paradigm which is more community-oriented in 

line with the Sharia. 

 

5.2.2.1 A Move Towards Stakeholderism  

 

In the UK, company law was reformed by virtue of the Companies Act 2006 and this has 

resulted in the endorsement of the so-called enlightened shareholder value maxim through the 

enactment of s172 of the Companies Act 2006.
1212

 This principle is an important component 

of the UK's new corporate governance regime which is conceptualised as a ñduty to promote 

the success of the companyò and is meant to ensure that directors pay attention to long and 

short term consequences, as well as broader aspects where relevant, e.g., employees, the 

impact on the environment and the community.
1213

  

 

This does not mean that shareholder primacy has been abandoned.
1214

 S172 expressly 

provides that the corporate objective is to benefit the shareholders as a whole, though a non-

exhaustive list of other social aspects has to be also considered.
1215

 

 

S172 has been influenced by the European stakeholder model because it lists stakeholder 

interests.
1216

 It encapsulates the idea that companies will be successful if they behave in a 

responsible way and take into account stakeholder considerations.
1217

 However, Ashton 

                                                
1211 J.M. Puaschunder, Corporate Social Responsibility and Opportunities for Sustainable Financial Success 
(IGI Global 2019) 218. 
1212 J.J. du Plessis et al, Principles of Contemporary Corporate Governance (2nd ed, CUP 2011) 46. 
1213 T. Edmonds, 'The Company Law Reform Bill [HL] Bill 190 2005-2006ô, House of Commons, 2006, 1-38, 

24 <https://researchbriefings.parliament.uk/ResearchBriefing/Summary/RP06-30#fullreport> accessed 20 

January 2020. 
1214 Company Law Steering Group, óModern Company Law for a Competitive Economy: Strategic Frameworkô 

(DTI, 1999) paras 5.14-5.1.7. 
1215 C. Pedamon, óCorporate Social Responsibility: a new approach to promoting integrity and responsibilityô 

(2010) CL, 31(6), 172-180, 174. 
1216 A. Keay, The Enlightened Shareholder Value Principle and Corporate Governance (Routledge 2013) 277. 
1217 A. Rühmkorf, Corporate Social Responsibility, Private Law and Global Supply Chains (Edward Elgar 

2015) 55. 
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observes that the UK judiciary is unwilling ñto intervene in business decisions by directors, 

regardless of the consequences.ò
1218

 Stakeholders have no locus standi under s172 to bring 

claims against directors, but instead breaches of directors' duties can only be pursued by the 

shareholders through an unfair prejudice claim under s994 or by shareholders on behalf of the 

company through a derivative claim under s260 of the Companies Act 2006.
1219

 As 

discussed, this is different under Saudi Companies Law. 

 

In addition to s172, the Companies Act 2006 adopts a business review provision in s417 

under which the company has to inform how the board has discharged s172. Yet ñthere is 

nothing to prevent directors making quite neutral statements which give little detail about 

their thinking and discussions at board level.ò
1220

 Accordingly, UK law confers much leeway 

on the board of directors and strongly empowers the shareholders without being too intrusive. 

This promotes a favourable investment climate since economic decisions are left to the 

directors. In contrast, in SA the SAGIA stipulates numerous criteria for foreign investors 

which the directors are bound to follow. These provide additional regulatory burdens on the 

foreign investor, which may affect their ability to engage in commerce and therefore SAôs 

attractiveness as an FDI location. Essentially, those who invest in the UK are assured that the 

business activities will benefit them since the emphasis is on maximising shareholder profits. 

Nonetheless, profit maximisation for foreign investors does not necessarily lead to 

development in a host state.
1221

 Also, prioritising business interest at the expense of the 

community contravenes the Sharia which mandates social responsibility.   

 

5.2.2.2 A light-touch approach towards Corporate Governance and Takeovers 

 

The investment climate in the UK is further promoted through a light-touch corporate 

governance and takeover system.
1222

 This is due in part to a corporate governance approach 

based on soft law in the form of codes for public companies.
1223

 One example of this self-

regulatory approach is the UK Corporate Governance Code. This Code adopts a ñprinciple-

                                                
1218 R (on the application of People & Planet) v HM Treasury (2009) EWHC 3020; P. Ashton, 'How 'Fred the 

Shred' Got Away With It: Loud Calls for Company Law Reform' (2013) BLR, 1(1), 187-210, 198. 
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Elgar 2013) 112. 
1220 Ibid. 
1221 See Chapter two, section 2.4.2. 
1222 E. Ferran, L. C. Ho, Principles of Corporate Finance Law (2nd ed, OUP 2014) 10. 
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based approachò, i.e. defines principles of good corporate governance, such as board 

composition and shareholder relations.
1224

 Companies either have to adhere to the code or 

supply a justification for non-compliance, underscoring a very flexible and market-based 

approach to listed public companies.
1225

 Yet the issue with principles is that they are 

inherently broad and companies may not provide a sufficient explanation or consistently 

adhere to the principles.
1226

 Furthermore, as the Code subscribes to the shareholder-oriented 

approach, stakeholder rights are not mentioned, thereby marginalising corporate 

responsibility.
1227

 In contrast, the Saudi Corporate Governance Regulations 2018, Article 

22(4) requires that the relationship with stakeholders is described in the company's written 

policy. Fundamentally, it is doubtful that companies can self-regulate in a manner which 

benefits the public good.
1228

 Also, self-regulation cannot be equated with real regulatory 

oversight and institutional investors may engage in a mere ñbox-tickingò exercise.
1229

 

 

Another example of a ñself-regulatory frameworkò is the UK City Code on Takeovers and 

Mergers.
1230

 The Code is premised on two core ideas which buttress shareholder value:
1231

 

First, target shareholders have to be treated equally, and second, the ñnon-frustrationò rule 

leaves the decision to determine the success of a bid with the ñshareholders of the target 

companyò.
1232

 This is an investor friendly approach that is driven by economics and free-

market ideas. It is at odds with the Saudi perspective that proscribes takeovers and mergers 

by foreigners. Although one of the disadvantages of M&As, namely market concentration 

                                                
1224 Ibid; BPP, ACCA Essentials P1 Governance, Risk and Ethics Study Text (BPP Learning Media 2014) 54. 
1225 Du Plessis et al, n 1212, 373. 
1226 BPP n 1224. 
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2014.pdf> accessed 20 January 2020.  
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<https://www.abdn.ac.uk/law/documents/Corporate_Governance_after_the_financial_crisis.pdf> accessed 20 
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1232 P. Davies, 'Shareholder value, company law, and securities markets law: A British view', in K.J. Hopt, E. 
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and decreased competition, discussed in Chapter two, section 2.4.2
1233

, is better addressed 

through competition laws than a prohibition of takeovers and mergers by foreigners.  

 

SAôs recent steps to open up its stock market to foreign investors can thus be best described 

as lukewarm. Ultimately, it wants to protect its national interest. However, what SA has 

failed to do is to address how long-term sustainability by institutional investors can be 

promoted and short-termism can be combated. In the UK, institutional investors
1234

 in UK 

listed companies are guided by virtue of the Stewardship Code.
1235

 The Stewardship Code is 

an additional voluntary code to the Corporate Governance Code for UK institutional 

investors, which was developed in response to the Walker Review following the financial 

crisis in 2008.
1236

 

 

The Stewardship Code defines seven stewardship duties.
1237

 For instance, one of the 

principles requires that institutional investors publicly disclose how they will engage and 

vote.
1238

 When they do not comply, they have to provide an explanation as to why the Code 

has not been complied with.
1239

 Consequently, the Code is another example of soft law. As 

mentioned above, this has certain disadvantages, and, e.g., may not cure investor apathy in 

the absence of the Code being put on a statutory footing.
1240

 Nonetheless, foreign investors 

will prefer such a non-mandatory approach.
1241

 It recognises that shares constitute the 

property of the members and they are free to do what they like with them, including deciding 

whether or not they wish to vote.
1242

 However, the UKôs investor friendly laissez-faire 

approach is also strengthened by an effective regulatory and legal system for capital markets, 

as discussed next. 
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5.2.2.3 The promotion of efficient capital markets  

 

Good governance is significantly aided by an accountable, effective and transparent legal and 

regulatory system.
1243

 The UK statutory regime for companies listed on a stock exchange for 

public trading
1244

 is detailed in Part IV of the Financial Services and Markets Act 2000 

(FSMA 2000), as amended by the Financial Services Act 2012.
1245

 The Financial Conduct 

Authority (FCA) is the main securities regulator, which provides clear guidelines, e.g. 

through the publication of the FCA Handbook.
1246

 The FCAôs key regulatory objectives are 

market confidence, financial stability, consumer protection, public awareness and a reduction 

in financial crime
1247

 and these are all important variables for ensuring an attractive FDI 

environment.  

 

The FCA acts as UK Listing Authority and works with the London Stock Exchange 

ñmonitoring market disclosuresò, ñreviewing and approving prospectusesò and ñoperating 

the UK listing regime.ò
1248

 Hence, the open market policy is supported by a vigilant 

regulatory system. Although following the 2008 financial crisis the predecessor of the FCA - 

the Financial Services Authority - was criticised for taking ña hands-off approach to 

regulation.ò
1249

 Recently, the FCAôs role of a watchdog has also come under attack for 

having permitted disingenuous performance forecasts, thereby not properly discharging its 

duty to consumers and investors.
1250

 These shortcomings highlight the weaknesses of a 

laissez-faire approach. 

 

However, the integrity of the stock market is also promoted through the UKôs market 

manipulation laws and insider dealing regulations, which require securities to be efficiently 

                                                
1243 P. Ladegaard, 'Good Governance and Regulatory Management', OECD, 2001, 1-9, 2 

<https://www.oecd.org/governance/regulatory-policy/2724495.pdf> accessed 5 April 2020. 
1244 Roach n 989, Chapter 6. 
1245 Ibid. 
1246 McLaughlin n 956, 5. 
1247 FSMA 2000, ss3-6. 
1248 Dignam and Lowry n 1186, 70. 
1249 M. Brandl, Money, Banking, Financial Markets & Institutions (2nd ed, Cengage 2021) 323. 
1250 C. Flood, 'Finance regulators face further criticism over performance forecasts', Financial Times, 2018 

<https://www.ft.com/content/4c6f41fa-01ae-11e8-9650-9c0ad2d7c5b5> accessed 5 April 2020. 



179 

 

priced.
1251

 This is integral to attracting foreign investors who are interested in equities and 

securities, and those who are seeking to merge or acquire listed companies. S118(2)-(8) of the 

FSMA 2000 proscribes seven forms, ranging from insider dealing to distortion. Furthermore, 

s118 imposes civil sanctions, but criminal sanctions can be imposed under s397 and part V of 

the Criminal Justice Act 1993 and the latter Act establishes the crime of insider dealing.
1252

 

 

A Code of Market Conduct can be found in the FCA Handbook, highlighting how the UK 

issues detailed guidance.
1253

 In fact, market abuse and insider trading cases have fallen 

sharply.
1254

 In contrast, in SA trading irregularities are prevalent due to issues with 

transparency.
1255

 However, with the lack of transparency and data collection, it is difficult to 

estimate the extent of this problem for the Saudi economy. The UKôs approach is based on 

increased regulation which ensure an efficient capital market and a stock market which is 

open to the outside world. SA could consider a similar approach, though would need to 

ensure that regulation is based on the Sharia. It would need to scrutinise whether further 

opening the Saudi stock market would undermine its economic interest. However, as 

discussed in Chapter two, opening the stock market is important to develop financial markets 

and to thereby promote FDI.
1256

 

 

A liberal, open, and innovative and investor friendly company law environment has been 

created in the UK that is primarily profit focused. UK company legislation has ensured that 

shareholders, irrespective of nationality, have been afforded primacy. Regulators and courts 

rarely intervene in business decisions. Soft law provides flexible guidance. Nevertheless, 
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when the parameters of good corporate behaviour are exceeded, civil and criminal
1257

 

sanctions are triggered, and the regulator can intervene.
1258

 SA could learn important lessons 

from this model, especially if it additionally overcame the criticism of the UK's approach, 

namely to pay ñlittle regard for social consequencesò.
1259

 In this way, it could be ensured that 

FDI also promotes long-term growth and development in SA. The UKôs approach to property 

rights and expropriation laws is also investor-friendly, as explored next.  

 

5.3 Property and Expropriation Laws 

 

In the West, property rights have a strong philosophical justification. Locke states that they 

constitute natural rights which are ñinalienableò, ñimprescriptibleò and cannot be 

changed.
1260

 For Locke, private property is necessary for survival and particularly to conduct 

economic production.
1261

 Yet as discussed in Chapter four, foreign investorsô right to 

property in SA is curtailed, thereby hindering economic production. 

 

In the UK, land is defined by statute.
1262

 When land is owned, it can be dealt with (or 

disposed of) without restrictions, including by foreigners; this right is considered to be 

proprietary (i.e. not temporary).
1263

 The owner can give proprietary rights to others e.g., by 

letting it out. Personal rights, e.g. a licence, can also be created.
1264

 Freehold estates are the 

highest title.
1265

 A freehold owner can grant an inferior leasehold estate
1266

 for a certain 

length of time.
1267

 A leaseholder can grant a sub-lease for a shorter period of time.
1268

 This is 

different to SA where a person either owns property absolutely or rents property.  
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With regard to land ownership, SA could introduce leasehold property and permit foreign 

investors to freely acquire this inferior estate, irrespective of the continuation of their 

business project. Although this would not confer absolute ownership, it would signal a more 

investor-friendly approach. 

 

Most importantly, anyone can buy property in the UK. In 2015, around 10% of all UK 

properties were owned by foreigners.
1269

 Foreign investors particularly bought many 

properties in central London.
1270

 UK property can also be owned through overseas 

companies, including offshore companies.
1271

 In 2018, around 100,000 properties were 

owned by overseas firms.
1272

 This is very different to SA, where property ownership by 

foreigners is severely restricted.  Non-UK residents have also been granted various tax 

benefits when they buy properties in the UK, unlike in SA where there are numerous 

obstacles.
1273

  

 

Allowing foreign buyers to purchase properties as investments and incentivising them with 

tax benefits has pushed up property prices.
1274

 It has facilitated a ñfinancialisation of business 

propertyò as international capital has particularly flown into London.
1275

 Such activity can 

lead to acute economic and financial instability and promote inequality
1276

 and may 

undermine development, despite promoting economic performance.
1277
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As Chancellor of the Exchequer, George Osborne, explained, requiring foreign owners to pay 

capital gains tax upon the sale of their UK property which is not their primary residence is 

vital to curb an investment bubble.
1278

 In spite of these issues, it is clear that the UK has 

benefitted financially from the additional revenues gained in this area. In times of financial 

hardship due to low oil prices, this may be one way for SA to attract additional capital 

inflows. The lifting of land ownership restrictions would also improve the investment 

environment, as pointed out by the foreign investors during the interviews. 

 

UK law also safeguards those who have bought property. In Europe, as well as in the UK by 

virtue of the Human Rights Act 1998, Article 1 of Protocol No.1 of the European Convention 

on Human Rights (ECHR) applies which ñin substance guarante[es] the [human] right of 

propertyò.
1279

 It states ñ[e]very natural or legal person is entitled to the peaceful enjoyment 

of his possessions.ò
1280

  However, this Article permits expropriation when this is: 

 

ñin the public interest and subject to the conditions provided for by law and by the 

general principles of international law.ò 

 

Article 1 protects against arbitrary expropriation and differentiates instances where persons 

are deprived of their property from controlling the way property can be used.
1281

 The 

provision sets out three separate rules: It confirms the right to property, imposes limitations 

on the state, but also affirms that the state can ñregulate property for the public good.ò
1282

 

 

An expropriation is only legal when the conditions contained in the second rule are met, i.e. 

the expropriation has to firstly be in the public interest and implemented in accordance with 

the law.
1283

 An adequate balance must be struck between public and private interests and no 
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disproportionate burden can be placed on persons.
1284

 It is asked whether the person has to 

shoulder an ñindividual and excessive burdenò in respect of a community interest.
1285

 

 

Legislators have a wide margin to implement economic and social policies, i.e. what is in the 

public interest has been construed broadly by the European Court of Human Rights 

(ECrtHR).
1286

 Individual interests have to be fairly balanced against community interests.
1287

 

It is assessed whether there is ña reasonable relationship of proportionality between the 

means employed and the aim sought to be realised.ò
1288

 The interference is not in the 

ñgeneral interestò or necessary when there is no proportionality.
1289

 Proportionality may 

exist when compensation is paid,
1290

 there is no undue delay in detailing the intended 

interference,
1291

 no particular selectiveness
1292

 or inflexibility.
1293

 

 

In Sporrong and Lonnroth v Sweden,
1294

 it was observed that ñ[i]n the absence of formal 

expropriation [i.e.]  a transfer of ownership, the Courtéhas toé[ascertain]é. whether th[e]  

situation amounted to a de facto expropriation.ò
1295

 Hence, there can be de facto or indirect 

expropriations.
1296

 Accordingly, even when land is not taken, a substantial interference 

entitles an owner to compensation.
1297

 Not only expropriation, but a regulation can violate the 

right to ñpeaceful enjoyment of ... possessionsò.
1298

 

 

Hence, when the use of land is controlled for regulatory objectives, e.g. to pursue an 

environmental strategy, a property owner may be compensated when his/her interests are not 

fairly balanced against those of the community.
1299

 Nonetheless, identifying a regulatory 

intervention which gives rise to compensation is not straightforward, though where the value 
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of the land is reduced or there is a real economic loss, compensation may be sought.
1300

 When 

the state controls a large part of the use of the private land, it must be analysed whether there 

is a confiscation which requires compensation.
1301

 Nevertheless, when the landowner retains 

a ñresidue of reasonable user rightsò, no compensation may be payable.
1302

 

 

The idea of expropriation being principally inappropriate is embedded in UK law. As noted 

by Blackstone it was unthinkable that ñsacred and inviolable rights of private propertyò 

should wield to ñpublic necessityò without ña full indemnification and equivalent for the 

injury...ò
1303

 

Thus, under UK common law it is presumed that expropriation without compensation is 

unlawful.
1304

 Prerogative powers cannot be used to expropriate without providing 

compensation.
1305

 Hence, even before the Human Rights Act 1998, there existed a rule 

against uncompensated expropriation.
1306

 By contrast, SA has no such history of safeguarding 

against expropriation, neither has it developed jurisprudence or a legislative framework with 

which to deal with expropriation cases. 

 

Nevertheless, what SA and the UK do have in common is a recognition of ñthe proprietary 

aspect of sovereigntyò,
1307

 which forms a prerequisite of government.
1308

 Accordingly, land 

can be taken away when doing so serves the public good, highlighting ñ[t]he give and take of 

civil societyéò
1309

 Such an approach recognises that ñsome regulation of private rights for 

the public benefit is inevitable.ò
1310

 

 

The power to compulsorily acquire land is essential for the state to develop and enhance 

infrastructure, regenerate certain areas, or, for land and water conservation.
1311

 Restrictions 
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1311 A. Sydenham et al, Essential Law for Landowners and Farmers (4th ed, Blackwell Science 2002) 118. 
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can be imposed on land owners;
1312

 the Highways Act 1980, s26 and the Countryside and 

Rights of Way Act 2000, s58(1) permit that public path creation orders can be made.  

However, in these situations, landowners
1313

 must be compensated.
1314

 

 

Moreover, local and public authorities have the power to invoke compulsory purchase orders  

by virtue of the Compulsory Purchase Act 1965, the Acquisition of Land Act 1982, the 

Compulsory Purchase (Vesting Declarations) Act 1981 and the Town and Country Planning 

Act 1990.
1315

 When such an order is contemplated, the authority must prepare a draft and the 

relevant government minister has to confirm it.
1316

 Prior to this, an inquiry must take place to 

ascertain if there are public objections.
1317

 Normally, a notice is served on the landowners and 

occupiers and they then negotiate in respect of the compensation.
1318

 The press has to be 

notified, so that information about the compulsory purchase order can be published and 

objections can be heard.
1319

 

 

When such an order is made and confirmed by an authority and not a minister, s100 of the 

Planning and Compulsory Purchase Act 2004 applies.
1320

 In such a case, the ñconfirming 

authorityò must state whether there exist objections or if they have been withdrawn.  If there 

are objections, they must be heard or a public inquiry must be conducted - except where the 

objectors agree to written representations and there exist no parliamentary procedure.
1321

 

Similar provisions are found in the Planning and Compulsory Purchase Act 2004, s101. Both 

parties must agree to the amount of monetary compensation, which must be paid, and the 

property must be transferred, or a deed of completion must be completed.
1322

 

 

Another option is to execute a general vesting declaration pursuant to the Compulsory 

Purchasing (Vesting Declarations) Act 1981, though this process is slower since the authority 

                                                
1312Belfast Corporation v OD Cars Ltd (1960) AC 490, 524-525. 
1313 Highways Act 1980, s28(1). 
1314 Gray n 1279, 218 
1315 E. Shapiro et al, Modern Methods of Valuation (11th ed, Routledge 2012) 419; Sydenham et al n 1311, 118-

119. 
1316 Ibid 419. 
1317 J. Law, A Dictionary of Law (8th ed, OUP 2015) 130. 
1318 Ibid. 
1319 Shapiro et al n 1315. 
1320 Thereby amending the Acquisition of Land Act 1981; ibid. 
1321 Ibid. 
1322 Ibid. 






























































































































































































































































